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S. 24—THE INDEPENDENT COUNSEL
REAUTHORIZATION ACT OF 1993

FRIDAY, MAY 14, 1993

U.S. Senate,
Committee on Governmental Affairs,

Washington, DC.
The Committee met, pursuant to notice, at 9:40 a.m., in room

SD-342, Dirksen Senate Office Building, Hon. Carl Levin presid-
ing.

Present: Senators Levin, Glenn, Lieberman, Stevens, Cohen, and
Cochran.

OPENING STATEMENT OF SENATOR LEVTN
Senator Levin. Good morning, everybody. Last December, the

independent counsel law, enacted in response to Watergate and an
important part of our criminal justice system for 14 years, expired.
It was an unfortunate lapse and one that I hope will soon be cor-

rected by the passage of the bill we are considering today, the Inde-
pendent Counsel Reauthorization Act.
This bill, S. 24, would reestablish the system for appointing inde-

pendent counsel to investigate top Government officials who are
close to the President when there are allegations of criminal mis-
conduct. It is very similar to the bill that we introduced last year
and which received the bipartisan support of this Committee, only
to be held up on the Senate floor.

During the 14 years that the independent counsel law was on the
books, it was twice reauthorized with large bipartisan majorities in
both Houses of Congress, once in 1983 and once in 1987. On both
occasions, President Reagan signed the bill into law. In 1988, by
a vote of 7 to 1, the Supreme Court of the United States found the
law to be constitutional.
During each reauthorization of the law, based on the experience

of the preceding years, we have seen fit to amend and improve the
statute. No one has ever claimed it is the perfect answer to a dif-

ficult problem, the problem being the conflict of interest, or the ap-
pearance of a conflict, in the Justice Department's prosecuting a
person who is close to the Attorney General's boss, the President
of the United States. There is no perfect answer, but what we have
tried to do is to improve the law over time and I think we have
been pretty successful at doing that.
As in the past, the bill that we have introduced this year offers

a number of improvements based upon 6 years of experience since
the last reauthorization in 1987. The basis for the law is the need
for public trust in our criminal justice system. Twenty years ago,
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the public's trust was shattered when the President of the United
States, President Nixon, ordered his Attorney General, Elliott Rich-

ardson, to fire the Watergate special prosecutor, Archibald Cox, be-

cause he had subpoenaed key White House tapes.

Attorney General Richardson resigned instead, and so did Dep-
uty Attorney General William Ruckelshaus. Although Solicitor

General Robert Bork obeyed the President's directive and fired spe-

cial prosecutor Archibald Cox, this interference with the Watergate
criminal prosecutions left the country reeling. The result was a
constitutional crisis, the resignation of a President, the appoint-

ment of a new special prosecutor, and years of criminal investiga-

tions, prosecutions and convictions.

Another result was the creation of the independent counsel law
as part of the Ethics in Government Act of 1978. Since its enact-

ment, 13 independent counsels have been appointed. Most closed

their investigations without indictments, but with the public's con-

fidence that the individuals being investigated were not given any
special treatment.
Four independent counsels have issued indictments. All four

have obtained convictions either through jury trials or guilty pleas,

although some convictions have been reversed on appeal on legal

grounds. One independent counsel appointed in December to inves-

tigate the Clinton passport matter has yet to reach a decision on
indictments.
The longest and most complex independent counsel matter has

been the Iran-Contra investigation. In December of 1986, then At-

torney General Edwin Meese asked the Special Court to appoint an
independent counsel to investigate all alleged crimes arising out of

the Iranian arms sales and diversion of profits to the Nicaraguan
Contras.

Interestingly enough, that case was not one where use of an
independent counsel was mandatory. Attorney General Meese, sup-

ported by President Reagan, chose to invoke the independent coun-

sel process. In response, the Special Court appointed Lawrence
Walsh, a respected lawyer who is a lifelong Republican, former

prosecutor and Federal judge, and former head of the American
Bar Association.

Mr. Walsh has filed 14 indictments of top Government officials

in the Defense Department, State and Department and CIA; 11

have resulted in criminal convictions either from guilty pleas or

jury verdicts. One indictment was dismissed due to the Govern-
ment's refusal to release relevant classified information. Two in-

dictments never went to trial because President Bush issued par-

dons for the defendants, Caspar Weinberger and Duane Clarridge.

Today, most of the criticism of the independent counsel law con-

sists of criticisms of the Iran-Contra independent counsel investiga-

tion. It would be surprising if there were no criticism of this inves-

tigation, given its focus on powerful people, complex facts and cov-

ert actions involving the sale of arms to a terrorist nation, trading

arms for hostages, and supporting a civil war despite a Congres-

sional ban.
As the bipartisan Iran-Contra Joint Committee Report of Novem-

ber 1987 stated, "The common ingredients of the Iran and Contra
policies were secrecy, deception, and disdain for the law." And



these ingredients, and now these are my words, involved the high-

est officers, or some of them, of the Executive Branch.
The bipartisan Committee Report went on to state the following.

"The President himself told the public that . . . early reports of

arms sales for hostages had 'no foundation.' He told the public that
the United States had not traded arms for hostages. He told the
public that the United States had not condoned the arms sales by
Israel to Iran, when, in fact, he had approved them and signed a
finding, later destroyed by Poindexter, recording his approval." Ac-
cording to the Iran-Contra Committee, "All of these statements by
the President were wrong."
The preface to the Committee Report stated, "Few principles of

U.S. policy are stated more forcefully by the Reagan administration
than refusing to traffic with terrorists or sell arms to the govern-
ment of the Ayatollah Khomeini of Iran. Although the administra-
tion initially denied the reports, by mid-November [1986] it was
clear that . . . the United States had sold arms to Iran and had
hoped thereby to gain the release of American hostages in Leb-
anon."
So the issues, the positions of the individuals involved, and the

allegations in the Iran-Contra investigation far exceed in impor-
tance and political volatility those of any other independent counsel
proceeding, or probably any other criminal investigation in recent
history in the United States.

Our witnesses today include the Attorney General, Janet Reno,
with the Clinton administration's position on the law, the proposed
reauthorization of this law, as well as panels of legal experts with
a variety of experience and views in this area. We invited former
Secretary of Defense Caspar Weinberger, one of the most vocal crit-

ics of the Iran-Contra prosecution and the subject of an indictment
when he was issued a pardon by President Bush, but Mr. Wein-
berger declined our invitation to testify.

The independent counsel law is the product of Watergate's bitter

lesson that no administration can, with public confidence, inves-

tigate and prosecute its own top officials. This is true. This lesson
of Watergate applies in a Democratic administration or a Repub-
lican administration. Public confidence is critical in a democracy. It

has been undermined in recent decades by a number of things. We
are still paying the price of Watergate, but we can help to restore
a measure of public confidence if we will renew this independent
counsel law.

Prepared Statement of Senator Levin

Last December the independent counsel law, enacted in response to Watergate
and an important part of our criminal justice system for 14 years, expired. It's been
an unfortunate lapse and one I hope will be soon corrected with passage of S. 24,
the Independent Counsel Reauthorization Act, which is the subject of today's hear-
ing.

S. 24 would reestablish the system for appointing independent counsel to inves-
tigate top government officials who are close to the President when there are allega-
tions of criminal misconduct. It is very similar to the bill we introduced last year
and which received the bipartisan support of this committee, only to be held up on
the Senate floor.

During the 14 years the independent counsel law was on the books, it was twice
reauthorized with large, bipartisan majorities in both houses of Congress—once in

1983 and again in 1987. On both occasions, President Reagan signed the bill into
law. In 1988, by a vote of 7 to 1, the Supreme Court found the law constitutional.



During each reauthorization of the law, based on the experience of the preceding

years, we have seen fit to amend and improve the statute. No one has ever claimed

it is the perfect answer to a difficult problem—the conflict of interest or appearance

of a conflict in the Justice Department's prosecuting a person who is close to the

Attorney General's boss, the President of trie United States. There is no perfect an-

swer. What we have tried to do, however, is to improve the law over tune, and I

think we've been pretty successful at doing that.

As in the past, the bill we've introduced this year offers a number of improve-

ments based upon six years of experience since the reauthorization in 1987.

The basis for the law is the need for public trust in our criminal justice system.

Twenty years ago, the public's trust was shattered when then President Nixon or-

dered his Attorney General, Elliott Richardson, to fire the Watergate special pros-

ecutor, Archibold Cox, because he had subpoenaed key White House tapes. Attorney

General Richardson resigned instead, and so did Deputy Attorney General William

Ruckelshaus. Although Solicitor General Robert Bork obeyed the President's direc-

tive and fired Special Prosecutor Archibald Cox, this interference with the Water-

gate criminal prosecutions left the country reeling. The result was a constitutional

crisis, the resignation of a President, the appointment of a new special prosecutor,

and years of criminal investigations, prosecutions and convictions.

Another result was the creation of the independent counsel law as part of the Eth-

ics in Government Act of 1978. Since its enactment, 13 independent counsels have

been appointed. Most closed their investigations without indictments—but with the

public's confidence that the individuals being investigated were not given any spe-

cial treatment.
Four independent counsels have issued indictments. All four have obtained convic-

tions either through jury trials or guilty pleas, although some convictions have been

reversed on appeal on legal grounds. One independent counsel, appointed in Decem-
ber to investigate the Clinton passport matter, has yet to reach a decision on indict-

ments.
The longest and most complex independent counsel matter has been the Iran-

Contra investigation. In December 1986, then Attorney General Edwin Meese asked

the Special Court to appoint an independent counsel to investigate all alleged

crimes arising out of the Iranian arms sales and diversion of profits to the Nica-

raguan contras. Interestingly enough, this case was not one where use of an inde-

pendent counsel was mandatory; Attorney General Meese, supported by President

Reagan, chose to invoke the independent counsel process. In response, the Special

Court appointed Lawrence Walsh—a respected lawyer who is a life-long Republican,

former prosecutor and Federal judge, and former head of the American bar Associa-

tion.

Mr. Walsh has filed 14 indictments of top government officials in the Defense De-

partment, State Department and CIA Eleven have resulted in criminal convictions,

either from guilty pleas or jury verdicts. One indictment was dismissed due to the

government's refusal to release relevant classified information. Two indictments

never went to trial, because President Bush issued pardons for the defendants,

Caspar Weinberger and Duane Clarridge.

Today, most of the criticism of the independent counsel law consists of criticism

of the lran-Contra investigation. It would be surprising, of course, if there were no

criticism of this investigation, given its focus on powerful people, complex facts, and
covert actions involving the sale of arms to a terrorist nation, trading arms for hos-

tages and supporting a civil war despite a Congressional ban.

As the bipartisan, lran-Contra Joint Committee Report of November 1987 states:

"The common ingredients of the Iran and Contra policies were secrecy, de-

ception, and disdain for the law."

And these ingredients involved the highest officers of the Executive Branch. The Bi-

partisan Committee Report states, for example:

"The President himself told the public that the U.S. Government had no

connection to the Hasenfus airplane [an airplane shot down attempting to

aid Nicaraguan rebels]. He tola the public that early reports of arms sales

for hostages had 'no foundation'. He told the public that the United States

had not traded arms for hostages. He told the public that the United States

had not condoned the arms sales by Israel to Iran, when in fact he had ap-

proved them and signed a Finding, later destroyed by Poindexter, recording

his approval. All of these statements by the President were wrong."

The preface to the Committee Report states:

"Few principles of U.S. policy are stated more forcefully by the Reagan Ad-
ministration than refusing to traffic with terrorists or sell arms to the Gov-

ernment of the Ayatollah Khomeini of Iran. Although the Administration



initially denied the reports, by mid-November [1986] it was clear that . . .

the United States had sold arms to Iran and had hoped thereby to gain the

release of American hostages in Lebanon."

The issues, the positions of the individuals involved, and the allegations in the
Iran-Contra investigation far exceed in importance and political volatility those of

any other independent counsel proceeding, or probably any other criminal investiga-

tion in recent history in the United States.

Our witnesses today include Attorney General Janet Reno, with the Clinton Ad-
ministration's position on the law, as well as legal experts with a variety of experi-

ence and views in this area. We invited former Secretary of Defense Caspar Wein-
berger, one of the most vocal critics of the Iran-Contra prosecution and the subject

of an indictment when he was issued a pardon by President Bush, but Mr. Wein-
berger declined to testify,

The independent counsel law is the product of Watergate's bitter lesson that no
Administration can, with public confidence, investigate and prosecute its own top of-

ficials. Controversies over the past 20 years demonstrate the continuing validity of

that lesson. And, it is a lesson that applies to both Democratic as well as Republican
administrations.

Senator Levin. I now would call upon the ranking Republican on
our Subcommittee, Senator Bill Cohen of Maine.

Senator Cohen. Thank you, Mr. Chairman. Perhaps it would be
appropriate for me to defer to the Chairman of the Committee who
has now appeared.
Chairman Glenn. No. Go ahead.
Senator Cohen. Senator Stevens, would you care to make a com-

ment?
Senator Stevens. Well, I have to go to the Appropriations Com-

mittee, Mr. Chairman. I don't have a formal statement. I would
urge, though, that you explore in these hearings the subject of pro-

viding counsel to people who are subject to both Congressional
hearings and these investigations. I think that is the case when
members of the Executive Branch are under consideration, but I

think it only applies to the Executive Branch and I do think that

the cost of these multiple investigations really as far as defense
counsel is concerned is getting to be extremely large and very bur-

densome, and there ought to be some provision we have so that
those who cannot afford their own counsel will have counsel that
can adequately represent them in these matters.
But I appreciate your being here and I am sorry I don't have a

formal statement.
Senator Cohen. Mr. Chairman, if I might proceed?
Senator Levin. Senator Cohen.

OPENING STATEMENT OF SENATOR COHEN
Senator Cohen. In view of the fact that the Attorney General is

sitting patiently in front of us, I will not take too long with an
opening statement. Perhaps I could just summarize it.

This statute, as we know, was born in controversy; it remains
controversial today. There are many opponents to this particular
legislation, people of goodwill and highly intelligent, responsible,

reasonable people, one of whom is here today, I believe, who will

be testifying in opposition to the reauthorization.
The arguments against the statute are many and they are var-

ied. Independent counsels are said to be demi-gods with unlimited
staff, unlimited time, and unlimited budgets. They have no mean-
ingful oversight and are accountable to no one. The statute is in-

herently flawed because it doesn't cover members of Congress. The



law triggers too easily, and rather than ensuring fair treatment of

high-ranking Executive officials accused of wrongdoing, the law op-

erates to treat them more harshly than ordinary citizens. Those are

the arguments quite often leveled against this legislation.

While we can continue to argue over the details about the inde-

pendent counsel process, I think it is clear that supporters and op-

ponents of the law have a fundamental difference of opinion about

the need for the independent investigative process itself, and the

debate isn't really whether the independent counsel statute is the

appropriate fix to the problem, but whether or not a problem exists

at all. That is something that we have to resolve at the outset.

Opponents of the law also feel that it is, in fact, by its very pres-

ence, an insult to the Justice Department and to the Attorney Gen-
eral and that we are undermining public trust by having this law

on the books. I think just the opposite is true. I think by removing

any hint of partiality in the investigation of a few select top offi-

cials within an administration, the Justice Department's reputation

for the impartial enforcement of the law remains unimpaired.

You mentioned Attorney General Meese just a moment ago. I

would point out that Attorney General Meese, long an opponent of

the Independent Counsel Act, in fact, called upon the independent

counsel to investigate allegations of wrongdoing against himself. It

is clear the reason he did so was because had the Attorney General

called upon the Justice Department to investigate, no matter how
professional, no matter how really impartial and fair the investiga-

tion would have been, the public would never have accepted the

outcome of that investigation. So an independent counsel was ap-

pointed who in fact, cleared Mr. Meese of those allegations.

As you mentioned, Mr. Chairman, this statute has not been and
will not ever be a stone tablet. It is not carved in marble, it is not

immutable. It has to be refined from time to time, and whenever
we find that there are abuses or perhaps miscalculations, we can

refine the statute. We have done so with respect to the charge of

the lack of accountability. I won't take the time this morning to

outline the changes, but they will be in my prepared statement.

Perhaps I could just say a word about the most frequent criticism

I hear and the one I find least persuasive, and that is that the law

fails to apply to members of Congress. The law, as written, or as

it was written, having expired last December, did, in fact, apply to

members of Congress. There was a catch-all provision which al-

lowed the Attorney General, when he or she found that there was
an inherent conflict of interest, whether it was of a financial or a

political or a personal nature, to call for an independent counsel.

We felt that provision perhaps was not broad enough, so last

year Senator Levin and I proposed an amendment which is con-

tained in this proposal that broadens it so the Attorney General

can call upon the independent counsel any time the Attorney Gen-

eral feels it is appropriate to do so when it involves a Member of

Congress.
We feel that that is sufficient authority, explicit authority, for

the Attorney General to call upon an independent counsel and that

every Member of Congress would then be covered, without any
doubt, under this statute. What it does not do is mandate that the

Attorney General must, in each and every case where an allegation



is made against a Member of Congress, call upon independent

counsel. I believe, and I am convinced of this, that would violate

the Separation of Powers Clause of the Constitution. Precluding

the Justice Department, by statute, from ever investigating or pros-

ecuting a Member of Congress is something that I feel we cannot

and should not do.

Finally, just one more point. I have long held the view that as

long as Presidents continue to appoint individuals to the office of

Attorney General who are seen to be political in nature either be-

cause of their party affiliation or because of their partisan activi-

ties, we are going to continue to need an independent counsel law.

Until such time as we have Attorneys General who are perceived

to be beyond the political system, who are truly independent in

terms of their background and in terms of the respect that they

command from both Democrats and Republicans, there will always

be the perception, if not the reality, that there is a conflict of inter-

est when the Attorney General is called upon to investigate allega-

tions of wrongdoing at the highest levels.

Now, there have been some notable exceptions to this Presi-

dential practice in the past. I would say Elliott Richardson's ap-

pointment by President Nixon and President Ford's appointment of

Edward Levi, and the present appointment of Janet Reno are ex-

ceptions. If and when Presidents of this country establish the prac-

tice of appointing individuals who are highly regarded within the

legal profession, who have not been engaged in partisan politics

and who, in fact, are a symbol of true impartiality in the adminis-

tration of justice, then I think we can find there is no longer a need
for the independent counsel law. In the meantime, I think there is

a compelling need.
I would ask unanimous consent that my full statement appear in

the record, Mr. Chairman.
Senator Levin. Thank you, Senator Cohen. I might mention that

Senator Cohen may not look this old, but he was one of the original

strong supporters of the independent counsel law almost 20 years

ago now and was here at its inception and has been a critical part

of every improvement and reauthorization of this bill. His biparti-

san approach to this reauthorization has continued in that tradi-

tion and the country is in his debt for what he has done.

Senator Lieberman.

OPENING STATEMENT OF SENATOR LIEBERMAN
Senator Lieberman. Thank you, Mr. Chairman. Thank you for

convening this hearing, and thanks to you and Senator Cohen for

your leadership here, although I do want to state for the record

that I do believe that Senator Cohen does look that old. [Laughter.]

Senator Levin. The record will be corrected in that regard.

Senator Lieberman. But he remains wise. Mr. Chairman, going
back to an earlier time, in which Senator Cohen truly as a very
young Member of Congress participated, it is coincidental but I

suppose noteworthy that we are almost 20 years to the day when
the events surrounding Watergate began to unfold. It was on April

30, 1973 that then-Attorney General Kleindienst, Messrs.
Haldeman, Ehrlichmann, and Dean had all resigned or been fired.
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The Senate Select Committee on Presidential Campaign Activi-

ties—the so-called "Senate Watergate Committee"—under the ex-

traordinary leadership of Senator Ervin and Senator Baker, was
about to convene its first hearings on May 17th, which is 20 years

next Monday. Archibald Cox was appointed as special prosecutor

on May 18, 1973, and then, of course, in October, was fired in the

infamous Saturday Night Massacre.
I think it is important to remember those events as we convene

this hearing today because, again, we raise the fundamental ques-

tions of: how should we respond to allegations of corruption or mal-

feasance within a President's inner circle or within the highest lev-

els of our Government; what is the best way to assure the Amer-
ican people that such allegations are investigated fully and fairly

with dispatch and without political taint.

It seems to me, Mr. Chairman, that the decision to reauthorize

this legislation, which I strongly support, should not turn on a

judgment about whether our Nation's Attorneys General have the

ability, integrity, or professionalism to investigate and prosecute

their political colleagues. The real question is not whether distin-

guished and extraordinarily able individuals such as former Attor-

ney General Katzenbach or our current Attorney General Reno
have that ability and integrity—which they clearly do and which
most Attorneys General in our history have had—but instead

whether such investigations will be perceived as valid and credible

by a skeptical citizenry.

Perhaps our most recent, vivid example of the problem that the

independent counsel law aims to address was Judge Lacey's inves-

tigation into the Department of Justice's handling of the BNL case.

Judge Lacey carried out that investigation as a special counsel, not

as an independent counsel. He was appointed by the Attorney Gen-
eral, not by a court, he served at the Attorney General's pleasure,

and he reported to the Attorney General.

When Judge Lacey announced that he found no misconduct by

the Department, howls of protest went up that his decision was a

political "whitewash" rather than one based on an impartial review

of the facts and the law. This is not the place to relitigate and re-

consider Judge Lacey's decision, but it seems to me powerfully

clear that Judge Lacey's decision would have had much more per-

ceived legitimacy if he had been an independent counsel, not one

appointed by the Attorney General. If he had been in that sense

truly independent, his critics would have had much less rhetorical

ground on which to attack his credibility, and I think that is the

main purpose that we are aiming to serve here with this independ-

ent counsel law.

Mr. Chairman, if I may step slightly to the side but take this op-

portunity to say how pleased I am at the panel of witnesses we
have, particularly that both Professor Dash and Arthur Liman are

here to discuss the relationship between Congressional and crimi-

nal proceedings.
I have been extremely concerned about the effect of the decision

of the U.S. Court of Appeals for the D.C. Circuit in the North case

insofar as it relates to Congress' ability to find the truth in public

scandals, particularly around the question of use immunity. I don't

believe that the Constitution mandates the result in the North case
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and I am still extremely interested in amending the use immunity
statute to limit the scope of immunity that was created by the D.C.

Circuit.

Former Senator Rudman and I introduced a bill to do just that

in the last Congress. Since Mr. Liman has taken Senator Rudman
from us to higher callings, I look forward to his support for this ef-

fort as we continue it and, at a minimum, to the thoughts that he

and Professor Dash may have on this question.

Finally, Mr. Chairman, I share the concerns raised by many
about the cost of independent counsels, and I do want to note that

your proposal does require a 3-year review of the need for an inde-

pendent counsel, to clarify the travel and subsistence rules, and to

require GAO audits, all of which will help ensure fiscal restraints.

As valuable as the independent counsels are, obviously, they, like

everyone else, must keep their costs down.
Mr. Chairman, again, I thank you for your leadership on this im-

portant question and I look forward to working with you and the

ever vigorous, vital and youthful Senator from Maine.

Senator LEVIN. Our final comment from up here will come from

our Chairman. He is such a democrat with a small "d" as well as

a big "D" that he insisted we follow the early-bird rule, which

means that we open up in the order that we show up, and even

though he is the Chairman of our Committee, we call upon him to

close our opening statements.
Chairman Glenn.

OPENING STATEMENT OF CHAIRMAN GLENN

Chairman Glenn. I apologize for being late this morning. I had
another commitment and was told I would be able to get here in

time to open the hearing at 9:30. But obviously that didn't happen.

I am glad that Senator Levin was able to begin without me.

I wanted to congratulate both Senators Levin and Cohen. I don't

think that we would have this legislation before us again had it not

been for them. I am sure that the Act would not have been re-

newed twice before had it not been for their personal efforts and
interest in it. I want to congratulate both of them for the great job

they have done.
Unfortunately, the law expired in December of last year. I hope

we can quickly approve this legislation through the Committee and
get it to the Senate. I think it is a particularly significant piece of

legislation whose importance has been underscored time and time

again. We all hear the old cliche that if we don't learn from history,

we are bound to repeat it. It has been 20 years, as Senator

Lieberman just pointed out, since President Nixon resigned in dis-

grace over Watergate after first trying to thwart the independent

counsel.
The independent counsel law was established to ensure that

high-level administration officials suspected of criminal activity

could be investigated and prosecuted in an atmosphere free, as

much as possible, from any conflict of interest or the appearance

of conflict of interest.

We have to remind ourselves we are a Government of laws; that

is fundamental. We are not just a Government of men and women
who may bring too much self-interest to their positions of power.
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Unfortunately from time to time our government officials may have

to be called to account for their transgressions.

Most Presidents and most Attorneys General are obviously ethi-

cal concerned people. But no matter how well-intentioned or how
impartial the Attorney General must be—and I must add I believe

our current Attorney General is both well-intentioned and impar-

tial—there is still an inherent, fundamental conflict in having the

Executive Branch investigate a high ranking Government official.

In the 14 years of its existence, the independent counsel law has

served us very well. The American people have faith that when an
independent counsel is investigating a senior Government official,

the investigation will be fair and will be impartial. This legislation

has had bipartisan Senate support in the past and I hope we have

it this time as well.

I am glad we have this opportunity to reauthorize and reinvigo-

rate the Independent Counsel Act. I am particularly pleased that

we have the support of the administration for the bill. I look for-

ward to hearing from our Attorney General, as well as the rest of

our distinguished witnesses.

Thank you, Mr. Chairman.

Prepared Statement of Senator Glenn

Good morning. I am pleased to begin this hearing on the Reauthorization of the

Independent Counsel Act, and Senate Bill, S. 24. I want to congratulate Senators

Levin and Cohen, for their efforts through the years to keep alive the independent

counsel provisions of the Ethics in Government Act. It is largely through their ef-

forts that the Act was renewed twice before. Unfortunately the law expired in De-

cember 1992. I hope that this bill will be quickly approved by the Governmental Af-

fairs Committee, and by the Senate. It is a particularly significant piece of legisla-

tion whose importance has been underscored time and time again when high admin-

istration officials are accused of wrongdoing.

How many times have we heard that "those who do not learn from history are

doomed to repeat it'? It has been twenty years since President Nixon resigned in

disgrace over Watergate after first trying to thwart any independent investigation

of his activities by firing the special prosecutor. The independent counsel law was

established to ensure that high level administration officials suspected of criminal

activity could be investigated and prosecuted in an atmosphere free from any con-

flict of interest, or the appearance of conflict of interest.

No matter how well intentioned, or how impartial the Attorney General may be,

and I must add that I believe our current Attorney General is both well intentioned

and impartial, there is an inherent, fundamental conflict in having the Executive

Branch investigate a high government official. In the 14 years of its existence, the

Independent Counsel Law has served its purpose well: the American people know
that when an independent counsel is investigating a senior government official, the

investigation is, without question, fair and impartial. The Independent Counsel Act

has always had bipartisan Senate support. I believe it is an important measure

which ensures the accountability and integrity of our government.

I am glad we have this opportunity to reauthorize and reinvigorate the Independ-

ent Counsel Act. I am particularly pleased that we have the support of the adminis-

tration for this bill, and look forward to hearing from Attorney General Reno, as

well as the rest of our distinguished witnesses.

Senator Levin. Thank you, Senator Glenn.

We are pleased to welcome this morning the Attorney General of

the United States, Janet Reno. This is her first appearance before

this Committee, but not her first appearance on the Hill. She has

been spending a lot of time on the Hill recently, and we are glad

that you included us this morning in your itinerary.

I can only add that you are already providing to the country an
example of great strength and great integrity and a great accept-



11

ance of personal accountability, and that is important for the coun-

try particularly in an Attorney General and other high officials in

Washington. We are grateful to you for that example as well as for

coming here this morning.

TESTIMONY OF HON. JANET RENO, ATTORNEY GENERAL, U.S.

DEPARTMENT OF JUSTICE

Attorney General Reno. Thank you very much, Mr. Chairman.
Mr. Chairman and members of the Committee, I appreciate the in-

vitation to be here to present the views of the Department of Jus-

tice and the administration on the enactment of the new Independ-

ent Counsel Act. After consideration of the issues and options

available to us, I am pleased to announce that the Department and
the administration fully support reenactment of the Act, and we
will work closely with this Committee and Congress to pass this

every important piece of legislation.

I am well aware of the depth of the controversy that has sur-

rounded this Act since its inception. While there are legitimate con-

cerns about the costs and burdens associated with the Act, I have

concluded that these are far, far outweighed by the need for the Act

and the public confidence it fosters.

As you have pointed out, the Independent Counsel Act was origi-

nally adopted in 1978 after Congress first passed the Special Pros-

ecutor Act that changed the terminology and now uses the phrase

"Independent Counsels," in the belief that the title better reflects

the balanced, impartial role of the office. The Act has twice been
reauthorized. The constitutionality of the statutory scheme has

been upheld by the Supreme Court. Last year, the legislation was
permitted to lapse. It is proper that this Committee is now moving
to fill that void.

It is my firm conviction that the law has been a good one, help-

ing to restore public confidence in our system's ability to inves-

tigate wrongdoing by high-level Executive Branch officials. In 1975,

after his firing triggered the Constitutional crisis that led to the

first version of this Act, Watergate special prosecutor Archibald

Cox testified that an independent counsel was needed in certain

limited cases and he said, "The pressure, the divided loyalty, are

too much for any man, and as honorable and conscientious as any
individual might be, the public could never feel entirely easy about
the vigor and thoroughness with which the investigation was pur-

sued. Some outside person is absolutely essential." Now, nearly two
decades later, I could not state it any better.

It is neither fair nor valid to criticize the Act for what politics

has wrought, nor to expect the Act to solve all our crises. The Iran-

Contra investigation, far from providing support for doing away
with the Act, proves its necessity. I believe that this investigation

could not have been conducted under the supervision of the Attor-

ney General and concluded with any public confidence in its thor-

oughness or impartiality.

The reason that I support the concept of an independent counsel

with statutory independence is that there is an inherent conflict

whenever senior Executive Branch officials are to be investigated

by the Department and its appointed head, the Attorney General.

The Attorney General serves at the pleasure of the President. Rec-
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ognition of this conflict does not belittle or demean the impressive
professionalism of the Department's career prosecutors, and permit
me to say again I have been so impressed with the lawyers in the
Department of Justice at every level. They are non-political, they
are splendid lawyers, and they have enjoyed the opportunity to

work with your staff on this legislation.

I appreciate what Senator Cohen, and I don't think I have been
here long enough for you to confirm your judgment, but even if I

were here for a long time and you decided that you were absolutely
right, I still think that there will be a need for it based on my expe-
rience for 15 years in Dade County.

It is absolutely essential for the public to have confidence in the
system and you cannot do that when there is conflict or an appear-
ance of conflict in the person who is, in effect, the chief prosecutor.
There is an inherent conflict here, and I think that that is why this

Act is so important.
It is worth noting that only a few matters that have been inves-

tigated by independent counsels over the last decade resulted in

convictions. Far more covered individuals accused of wrongdoing
have been cleared at the close of an independent counsel's inves-

tigation. This role of declining to prosecute a Government official

is, I suggest, as important a part as any process in the prosecution.

The credibility and public confidence engendered by the fact that
an independent and impartial outsider has examined the evidence
and concluded that prosecution is not warranted serves to clear a
public official's name in a way that no Justice Department inves-

tigation ever could.

It is telling that on occasion covered individuals, including
former Attorney General Edwin Meese, have called for an appoint-

ment of an independent counsel to investigate the allegations

against them. I doubt the public would have accepted with con-

fidence the decision not to prosecute had each of those individuals

been cleared not by an impartial outside prosecutor but by the At-
torney General and his Justice Department.
The Independent Counsel Act was designed to avoid even the ap-

pearance of impropriety in the consideration of allegations of mis-
conduct by high-level Executive Branch officials and to prevent, as
I have said, the actual or perceived conflicts of interest. The Act
thus served as a vehicle to further the public's perception of fair-

ness and thoroughness in such matters, and to avert even the most
subtle influences that may appear in an investigation of highly-

placed Executive officials.

Three months ago, the Senate Judiciary Committee undertook an
extensive study of everything I had done for the last 15 years, and
the fact that governors of Florida, independent of me, could appoint
special prosecutors when anybody said boo about me was often-

times, I think, what gave credibility to the process of those 15
years.

It is a measured, appropriate response to a limited but serious

problem, and the administration therefore supports the Independ-
ent Counsel Act's reenactment. My conclusion upon review the his-

tory and operation of the Independent Counsel Act is that the stat-

ute has served the country well. This does not mean, however, that

the statute functions without flaws or without imposing real costs
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and burdens. Based on the recommendations of those career pros-
ecutors who work with the Act on a daily basis, and after the De-
partment's 15 years of experience with the Act, I am prepared to

suggest a number of changes that I believe will significantly im-
prove the Act. I will discuss these proposals in general terms today
and we at the Department stand ready to work together with your
staffs in every way possible throughout this process.

Senate bill 24 proposes to expand the Attorney General's discre-

tion to utilize the Act with respect to any investigation of a Mem-
ber of Congress. I do not believe this change is necessary, as the
Attorney General had that power right now under 591(c) of the Act.
This section provides that investigations of non-covered persons
may be handled under the provisions of the Act in cases in which
there may be a personal, financial or political conflict of interest.

You have asked me to discuss why I oppose a mandatory exten-
sion of the Act to the members of Congress. Consistent with the
doctrine of separation of powers, Congress is separate from the Ex-
ecutive Branch and there is no inherent conflict between the Exec-
utive Branch and Congress. They are two independent branches of
Government and if we were to suggest a conflict, I would start wor-
rying about whether we had separation of powers. I feel very
strongly, particularly after the experience of the last 3 months,
that we do.

The Act was designed to address conflicts of interest which exist

when the Executive Branch attempts to investigate itself. The Act
does provide a procedural mechanism, as I have pointed out, for re-

moving criminal investigations from a forum wherein there might
be a real or institutional conflict of interest to an independent
forum.

In 1982, Congress gave the Attorney General the power to invoke
the provisions of the Act on a discretionary basis, should she or he
conclude that a conflict of interest exists. Since that time, the At-
torney General has never found it necessary or appropriate to in-

voke the discretionary provision with respect to a Member of Con-
gress, and throughout this period, during both Democratic and Re-
publican administrations, the Department has successfully inves-
tigated and, where need be, prosecuted numerous members of Con-
gress. Therefore, mandatory coverage certainly is unwarranted.
Senate bill 24 proposes also that independent counsels be peri-

odically reappointed by the Special Division of the court based on
the court's assessment of the status of the investigation. We believe
that this procedure would be too great an intrusion by the court
into the investigation of the independent counsel. While the current
limited role of the court in appointing the independent counsel is

appropriate, any continuing oversight of the progress or scope of
the investigation would be constitutionally suspect and unwise as
a matter of policy, and I recommend against that provision.

I want to emphasize my commitment to a productive and effi-

cient working relationship between the Justice Department and the
independent counsels. The need for an independent, unbiased
decisionmaker is no reason for hostility between the Department
and the independent counsel. We must not work at cross-purposes,
independent counsels are Federal prosecutors whose mission is the
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same as mine, to determine whether Federal crimes have been
committed and, if so, to prosecute the perpetrators.

The Department has much to offer any independent counsel,

ranging from resources to prosecutorial experience to institutional

memory. It is inefficient and ultimately harmful to the interests of

justice for any independent counsel to be left to reinvent the wheel
on a difficult legal or policy issue. Therefore, I would suggest that

the Committee consider whether the statute should require that

the independent counsel consult on issues of law and Department
policy and practices with the appropriate components of the De-
partment, unless the independent counsel concludes that the

unique needs of the particular stage of the investigation mandate
not only independence but secrecy from his or her fellow prosecu-

tors in the Department of Justice. I believe that regular and fre-

quent contact by independent counsels with the prosecutors in the

Department will foster productive working relationships and serve

to help avoid many of the problems that have occurred in the past.

I also want to emphasize efficiency and effectiveness in the proc-

ess. For example, the 15-day period for initial inquiries has proven

too short, I am told, to resolve the complex issues raised and to

cover the inevitably long distance between my prosecutors' word
processors and my desk. I think this period should be changed to

30 days, with an option to extend the inquiry for an additional 30

days on notice to the Special Division.

The Act historically covered all allegations of both felonies and
most misdemeanors. I believe that this coverage could be narrowed
to felonies and those few misdemeanors that are routinely pros-

ecuted by the Department, particularly if I have broad discretion

to utilize the Act in other appropriate cases.

In addition, the ambiguity of the provision concerning campaign
officials continues to cause difficulties in interpretation and appli-

cation, sometimes requiring a full-scale investigation simply to de-

termine whether an individual who served on the campaign, "exer-

cised authority at the National level."

In conclusion, I want to confirm my full support for the reauthor-

ization of the Independent Counsel Act. Public support for our Gov-

ernment is predicated on the belief that the Government is fair and
just. The Independent Counsel Act is a crucial element of ensuring

public confidence. I believe that in the spirit of cooperation, we will

pass this important legislation and I look forward to working with

you and would be happy to answer any questions.

Senator Levin. Thank you, Ms. Reno. First, a question about

prosecutorial experience has been raised by some who suggest that

perhaps we should write into the law a requirement that independ-

ent counsels have prosecutorial experience. In fact, all, independent

counsels, I think, except one have had that prosecutorial experi-

ence, but it is not a requirement of the law. What is your reaction

to that suggestion?
Attorney General Reno. Senator, I basically think that that

should be left to the Special Division. You have splendid, wonderful

lawyers who may not have had tremendous prosecution experience,

but have a reputation for fairness, objectivity and excellence as

lawyers, and I think they can fulfill that role.
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Senator Levin. Another criticism has been the length of the in-

vestigations. Some of them have taken a long time, some of them
have not. Complex Federal criminal cases often take years to inves-
tigate. I think you would concur. In the McDade case, there were
4 years of investigation before indictment; 111 Wind, 6 years so far.

Are you aware of any evidence that any of the 13 independent
counsels who have been appointed over the last 14 years have en-
gaged in foot-dragging for any improper purpose?
Attorney General Reno. I have heard no evidence to that effect,

Senator. I certainly have not investigated each one carefully to an-
swer that question in an informed manner, but I have heard no
evidence to that effect. And I will tell you again, based on my 15
years, I have sometimes been accused by others of foot-dragging
and all it was was an attempt to answer every question, to make
sure that innocent people weren't charged, and sometimes delay is

in the interest of justice if it is to do that and if you do it with all

deliberate speed.
Senator Levin. Now, there has been a suggestion that the tenure

of independent counsels be limited by statute to a specific time pe-
riod, such as 2 years, and if they don't file an indictment within
2 years, then that is it. One of the concerns we have about that
proposal is that it would create an undue incentive for defense at-

torneys to engage in dilatory tactics in order to outlast the dead-
line, so we do not have a statute of limitations in this bill.

But what we do is require that the Special Court review the
work, not renew the mandate, but just simply review the work of
the independent counsel every 3 years to see if the work is done
and as to whether or not the independent counsel should be termi-
nated by the Special Court. So we don't have a renewal require-
ment, but simply a 3-year review to see if there is a basis for termi-
nating the independent counsel by the court. What is your reaction
to that 3-year review we have in the bill?

Attorney General Reno. As I stated in my statement, I am con-
cerned about courts interfering with investigations, but I think the
court probably would have inherent Constitutional power if there
was an abuse of due process.

Senator Levin. Even without that explicit authority, they could
do that in any event?
Attorney General Reno. As I indicated in my opening remarks,

I think the latter might be the better way to go because if judges
were constantly telling prosecutors, stop investigating this, I don't
think you are going anywhere, that could have some real Constitu-
tional implications.

Senator Levin. The law which expired gave the Attorney General
the authority to terminate an independent counsel for good cause.
Despite requests from members of this Committee, including at our
hearing last year, the Attorney General has never written up any
guidelines or procedures for using that authority to terminate an
independent counsel for "good cause."

I am wondering whether or not you believe it is feasible to de-
velop those guidelines as an added measure of accountability for
the independent counsels and, if so, whether or not you will seek
to adopt such guidelines.
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Attorney General Reno. I would certainly try to engage in that

effort. I have grappled with it. I can't, in the limited time I have
had, come up with something that is entirely satisfactory to me
that would at the same time ensure the confidence that you and
Senator Cohen want in this process, but I would like to work with

you in that effort.

Senator Levin. All right. If you would work with us, it would be

helpful, and if you would get back with us in terms of your

progress, that would also be very helpful.

Attorney General Reno. We will work with you.

Senator Levin. On the question of the coverage of Members of

Congress, we decided basically to cover Members of Congress.

There has been criticism of the statute because it was alleged that

Members of Congress weren't covered. In fact, they were through

a provision which allowed the Attorney General to use an inde-

pendent counsel for a Member of Congress any time he or she felt

there was a conflict of interest.

We have, in this new bill, this new approach, simply said any
time the public interest indicates that an independent counsel

should be appointed for a Member of Congress, the Attorney Gen-

eral can simply seek an independent counsel. So we have an un-

qualified authority for the Attorney General to seek an independ-

ent counsel for a Member of Congress or to investigate and pros-

ecute that Member of Congress herself. So you have got two choices

under this bill. We don't limit you to the one choice of going out

to the independent counsel. We give you two options to do that.

You have felt we shouldn't mandate coverage, and the way we
approach that problem is again by giving you two alternatives, un-

qualified coverage of the members of Congress. Do you object to

that provision? I know you oppose a mandatory coverage because

you think the Attorney General ought to have the right to pros-

ecute herself at time, and we give you that right. Do you have any
objection to the double dose we give to Congress here?

Attorney General RENO. I don't think it is necessary, Senator,

but I wouldn't oppose it, and I think I would still try to pursue it

based on whether there was a conflict because I think Congress is

entitled to the processes that the Constitution and the law have de-

veloped over time where there is not such a conflict.

Senator Levin. We thank you. I think my time is up.

Senator Cohen.
Senator Cohen. Thank you, Mr. Chairman. Ms. Reno, you are,

I think, the first Attorney General to ever appear before Congress

to endorse the Independent Counsel Act. That marks a real change

in past policy, and that is true under Democratic administrations

and Republican administrations. Is this your view or does that re-

flect those directly subordinate to you within the Justice Depart-

ment itself?

Attorney General Reno. Well, I haven't asked those directly sub-

ordinate. I thought you were going to ask me the same question

others have been asking me. Is it the fellow down the street?

Senator Cohen. You mean at 1600 Pennsylvania Avenue?
Attorney General Reno. This is very emphatically my view based

on my 15 years' experience. You and I at the confirmation hearing

addressed this issue and I was working through it, but you will re-
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call my very express statement to you at the time that it is based

on my knowledge as a prosecutor. I have tried to use it very, very

sparingly, but as I mentioned to you at the time, under Florida's

structure, the governor could appoint another State attorney, not

a special prosecutor, so it was an independent State attorney, to

handle a matter when either he or the State attorney found they

should be recused.

It did so much to do exactly what you all are trying to do by this

Act, which is to give the public confidence, and sometimes I would

it and then at the end somebody would say, but so-and-so did this

and they were related to the person that was doing the investiga-

tion, and I would say, fine, have somebody else look at it. I just

think again, in the line of trying to be accountable and trying to

be as open as possible and saying we don't have anything to hide,

it does a great deal toward giving the public confidence in the sys-

tem.
Senator Cohen. Senator Levin mentioned the issue we have all

talked about, that of mandating coverage for members of Congress.

Of course, we make the point once again that members of Congress

are, in fact, covered under what was the existing law. But the rea-

son for the controversy over the issue is that there is the percep-

tion among our colleagues that we impose burdens upon other peo-

ple that we refuse to impose upon ourselves, and that is true with

respect to OSHA laws and to other types of laws that we pass man-
dating or inflicting burdens upon the private sector which we ex-

empt ourselves from.

I want to take this occasion once again to point out we are not

exempt from this law. We are, in fact, covered under the old law

and under the amendments that Senator Levin and I have pro-

posed. We make it very clear that the Attorney General may, in

fact, under any circumstances, call for the appointment of an inde-

pendent counsel.

There is a notion that the expense imposed upon those who are

investigated by independent counsel is far greater than that im-

posed by the Justice Department. As Senator Levin has pointed

out, Joseph McDade was investigated for 4 years prior to the bring-

ing of an indictment against him and, as I recall it was 6 years for

the prosecution of Noriega. Ill Wind and ABSCAM took years. I

would say that when the Justice Department focuses upon an indi-

vidual, be it a Member of Congress or not a Member of Congress,

there are substantial resources brought to bear against that indi-

vidual.

I think Senator Stevens does, in fact, raise a valid point that if

there is compensation for Executive Branch members who are

found to be innocent of such allegations, we ought to seriously con-

sider whether or not a similar policy ought be adopted for those

who are charged by independent counsels.

I am in complete agreement with you that it would violate sepa-

ration of powers for the Congress to pass a law which prevents you
under any circumstances from prosecuting a Member of Congress.

But aside from that Constitutional issue, what would be the costs

associated with mandating coverage for 535 members of Congress?

Do you have any idea what that would be?
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Attorney General Reno. To extend coverage to members of Con-

gress would increase the number of covered officials from approxi-

mately 50 to almost 600. The results of this change in terms of ex-

pense and Department resources would be daunting and it would

be extraordinary, but I would point out in terms of cost, Senator,

I could never prove it, but people used to warn me that some peo-

ple would raise spurious claims of conflict because they didn't want
me investigating them because the people that worked with me

—

not me, but the people that worked with me were good investiga-

tors and very vigorous prosecutors. I hope to confirm this Depart-

ment as a Department that is vigorous and that you would rather

have somebody else investigating you than this Department if you

did wrong.
Senator Cohen. One of the recommendations is that independent

counsels have greater consultations with the Justice Department.

There is no prohibition, as I understand it, on an independent

counsel consulting with members of the Justice Department, cor-

rect?
Attorney General Reno. That is correct.

Senator Cohen. And I think you would recommend that we en-

courage the independent counsels to request Justice to detailed

prosecutors to assist them in the prosecution or investigation of

those cases, correct?

Attorney General Reno. That is correct.

Senator Cohen. All right. Who would be responsible for picking

those detailees? In other words, is that your recommendation that

an independent counsel should take Mr. X, Y, or Z, or is it the

independent counsel saying I would like A, B or C?
Attorney General Reno. I don't feel strongly about it because I

think it is something that can be worked out informally. I have

been advised by lawyers who have worked in the Department that

the independent counsel in the past has felt that they could not do

it or should not do it because it was implied that it wasn't a good

idea.

What happened in my 15 years as State attorney is that the

other prosecutor would say, could I have so-and-so from your office,

I understand he is a very good lawyer; could I have this person as-

signed, I understand he is an expert on that. They talked. When
they didn't want to talk, we stayed away from them.

All I want to stress by that suggestion is that where there is no

question of the independent counsel's independence that it should

be encouraged and it would be up to them to choose the people and

to dictate what contact would exist.

Senator Cohen. You have made several suggestions, but the one

that has caught my attention is that the 15-day period for the ini-

tial inquiry be changed to 30 days. But there is also an option to

extend that inquiry for an additional 30 days upon notice to the

Special Court, so we are talking about a 60-day period of time, is

that correct?

Attorney General Reno. That is correct.

Senator Cohen. Prior to the 1987 amendments, the Attorney

General had 90 days upon receiving information under the statute

to conduct that preliminary investigation and make a decision

whether to call for appointment of independent counsel. The 1987
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amendments imposed a 15-day limit to decide some very narrow is-

sues; number one, whether the information that you received was
specific in nature rather than a general allegation; and, number
two, whether it came from a credible source.

The amendments were designed to ensure that the Justice De-

partment had a very limited role and to deal with the problem of

the Justice Department's practice of conducting rather lengthy

threshold investigations that went on for months before determin-

ing whether the case warranted the appointment of an independent

counsel. We tried to really narrow that time frame, and again the

only issues involved would be specific allegations and credibility of

the source.

The question I have is why would it take 60 days to determine

the specificity of an allegation or the credibility of the source of the

allegation.

Attorney General Reno. There could be extreme circumstances.

I can live with 30; 15 really gets tight. You get information—this

is a hypothetical, but I heard this guy who has a criminal record

a mile long said x, y and z about Secretary so-and-so. You don't

know, first of all, who the guy is, so you have got to send people

out to find out who he is. Then you have got to check background

sources to see whether he is creditable and who he told it to, and
that, I think, in some instances could legitimately, very legiti-

mately, take longer than 15 days.

Senator Cohen. But you would agree that 30 days would prob-

ably be sufficient?

Attorney General RENO. We will work with you and we will live

with time frames like that.

Senator Cohen. Thank you, Mr. Chairman.
Senator Levin. Thank you, Senator Cohen.
Chairman Glenn.
Chairman Glenn. Thank you, Mr. Chairman. I was going to fol-

low up a little bit on Senator Cohen's comments. I am curious

about that too. It would seem to me that if you are going to detail

people to an independent counsel from the Department of Justice

that you are beginning to bite into the separation, the independ-

ence, the appearance that tilings are completely separate and com-

pletely independent from the Department of Justice. I think you

then raise some areas that would justify suspicion. I think it is im-

portant to mention that the credibility of the independent counsel

might be called into question. You already addressed this with Sen-

ator Cohen.
I just wonder, in looking at some of these past cases, do you

know of any time when the independent counsel has had trouble

getting experts to work for him or her?
Attorney General RENO. I don't have enough information con-

cerning their investigations. All I know is based on what lawyers

at the Department of Justice have told me, it has produced some
cumbersome situations. And based on my 15 years as a prosecutor,

there have been times where there has been a totally legitimate ex-

change of information that nobody questioned. I think as long as

it is kept within the control, the absolute control, of the independ-

ent counsel so that they make the call and they are not forced into

it, it can have a very salutary effect. But I think the independent
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counsel should have the absolute say on what happens and what
doesn't happen.
Chairman Glenn. Well, I completely agree that there are times

when the independent counsel may want to ask for advice or want
background of some previous case that you would have or some-
thing like that. I can see that. That is fine. That is just part of car-

rying out their duty. But, I think to actually detail very many peo-

ple, though, from the Department of Justice to the Independent
Counsel, I think that really calls into question the independence
that is at the heart of why you want an independent counsel to

begin with.
Attorney General Reno. Again, Senator, we would work with you

and accept your position on that.

Chairman Glenn. You oppose the mandatory coverage of mem-
bers of Congress. Do you have any concern about you or any other

Attorney General feeling free to prosecute members of Congress?
Do you need any additional authority to do that, or do you feel you
have all the powers you need to do a good job in that area?
Attorney General Reno. Looking at history, my predecessors

seemed to do it, and I certainly do not feel constrained. I am going

to operate based on the evidence and the law, and I am not going
to take into account whether they are a Member of Congress or

not.

Senator Cohen. They did it with great relish, I think.

Chairman Glenn. Thank you, Mr. Chairman.
Senator Levin. Thank you.

Senator Cochran.
Senator COCHRAN. Thank you, Mr. Chairman. While I haven't fi-

nally made a decision about the bill introduced by the Chairman
and Senator Cohen, I was very much impressed with the argu-

ments made by former Attorney General Katzenbach, who I know
is testifying later at this hearing, to the effect that we should not
renew this independent counsel law; that the Attorney General is

a person of integrity. When the President selects the Attorney Gen-
eral, he ordinarily—and we can expect him to and he should under
his responsibility as the Chief Executive of the country, seek out

someone who is a person of unquestioned integrity and nominate
them for this office. Then the Senate has the power and the respon-

sibility to review the qualifications, the background, to ensure that

the person is someone who can be trusted to carry out the duties

of this office. That is a very thorough review of qualifications, of

a person's integrity, background and experience, and fitness for the

office.

I dare say the independent prosecutor or special counsel or inde-

pendent counsel undergoes no such rigorous review of his or her
qualifications in the process of selection by the court here in the

District of Columbia, or if the Attorney General participates in

that. I don't know that there is any participation as a practical

matter. But in the past when Attorney Generals would select a spe-

cial prosecutor under the powers of the office, I doubt if the inves-

tigation of a special prosecutor ever rose to the level of the inves-

tigation of the Attorney General himself or herself.

So without going into all the details of the article and the ex-

pected testimony of General Katzenbach, I want to ask you what
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makes the independent counsel so sacrosanct as a trustworthy indi-

vidual. Under normal circumstances, why can't the Attorney Gen-
eral be expected to conduct an investigation, bring an indictment

or present facts for an indictment, and carry a prosecution and still

maintain the confidence in the process?

Attorney General Reno. I don't know that anything is sac-

rosanct, and I don't know that there is any perfect answer. I can
answer based on my 15 years' experience where the people of Dade
County elected me 5 times, and I was reported to be, from what
I understand and what people talk about around here, an honest

prosecutor who was accountable to the people.

But I was also a prosecutor who was not afraid to have other

people look me over, and the people of Florida only had the oppor-

tunity to do that every 4 years and cases arose during that period

of time where there might be questions. I would analogize it, what
if my 5 chief assistants whom I appointed were the subject of an
investigation. What if Mr. Katzenbach's assistant attorneys general

had been the subject of an investigation? I don't think he ever envi-

sioned that that would happen, and I certainly never envisioned

that any 1 of my 5 chief assistants would be the subject of an in-

vestigation.

But if they were and if I conducted that investigation and cleared

them, the people of Dade County would say, Janet just white-

washed it. If I prosecuted them, some would say—some critics

would say, Janet didn't prosecute them vigorously enough; she just

filed misdemeanors against them.
Senator Cochran. I understand that. What procedure did you

use in Florida in such situations?

Attorney General Reno. Well, I never had that situation, but
wherever I felt that there was a legitimate conflict or an appear-

ance of conflict—and I used the process less than most other State

attorneys. Under our law, you could recuse yourself and ask the

governor to, by executive assignment, appoint one of the 19 other

State attorneys elected in the 19 other circuits to Dade County.
Wherever anybody implied that it was a political situation, I al-

ways asked the governor to appoint a Republican. I asked the Re-
publican governor to appoint a Republican so that there would be
no question that politics was not a part of it.

It is not sacrosanct, Senator, but if there is one reason that the

Judiciary Committee could look at what I had done and not come
up with anything that would cause them to vote against me, I

think it was because we tried to use that wisely over that period

of time to avoid appearances and to let people look at what we had
done. I can think of two or three instances where we worked with
the Senate Judiciary Committee staff and said, here is the special

prosecutor's report, here is what they found, this is what was done;
it is all here, you can look us over.

Senator Cochran. Right, and the point is that that system works
very well in Florida, does it not?
Attorney General Reno. It worked well for me. I can't speak to

the other State attorneys.
Senator Cochran. Well, I think you make the point for me. You

do not have an independent counsel law in the State of Florida.

You do not have the same kind of law you are coming here today



22

asking us to reauthorize. In my judgment, we have some very seri-

ous problems with the current state of affairs. If an independent

counsel staffs up, he necessarily has a large staff if it is a big pros-

ecution. Look at the Walsh prosecution, for example. I don't know
how many lawyers were hired, but a lot of people talked about the

fact that it was a huge staff.

How is this person who is the independent counsel going to mon-
itor, supervise, direct the work of that entire staff of prosecutors

to ensure that they bring to the task the same level of independ-

ence and integrity and competence that the independent counsel

personally has? There is no way in the world to do that.

There were a lot of suspicions, and I don't know whether there

is any truth to the suspicions or not, that many of the staff of this

recent independent counsel were out to leak information to the

press, to embarrass the Bush administration during the campaign
for reelection, to try to ensure that indictments were brought as

quickly as they could be, supported by facts, for political purposes.

These were suspicions. I don't know whether there is any truth to

those suspicions or not, but they were very serious. If they were

true, those were very serious charges.

How would you go about keeping that kind of thing from happen-

ing if you were an independent counsel?

Attorney General Reno. Well, Senator, I have to disagree with

you because you are concerned about an independent counsel su-

pervising his staff. The people that investigated me were independ-

ent State attorneys who were not beholden to me in any way,

whom I did not appoint, who oftentimes were of the other political

party who could have embarrassed me until the cows came home,

and who not only had to supervise the staff that they designated

to come to Dade County to investigate whatever the issue was in

our office—on only one or two occasions was it some allegation

against me—they not only to do that, they had to supervise their

office back home and they were capable of doing that.

Senator COCHRAN. What about my question, though?
Attorney General Reno. Well, your question was how can I en-

sure an independent counsel.

Senator COCHRAN. No. How does the independent counsel, not

you—how does the independent counsel, any of the current 3 coun-

sel who are now serving—there are three investigations now being

undertaken by independent counsel. How does Joe DiGenoya, for

example, in the case involving the State Department, supervise, to

the extent that he may be interested in doing so, to ensure that ev-

erybody on that staff, and I don't know how many there are, bring

to the job the same kind of dedication, integrity, experience and

ability that he is bringing to the task to be fair, to help ensure that

whatever is done will reflect credit on the Government, and attract

confidence in the system rather than suspicions like were done in

the Walsh case?
Attorney General RENO. The way I would conduct an investiga-

tion in that sense is the same way that I think other State attor-

neys conducted their independent investigation of me. First of all,

they chose the correct people. Secondly, they developed through

their management structure checks and balances and engaged in

periodic review of the matter at hand.
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You can ask the same question of me. How do I as Attorney Gen-
eral supervise a department of 95,000 people and ensure the integ-

rity, the excellence, and that processes be followed and that it be

done the right way?
Senator Cochran. Yes, but you can be fired. The independent

counsel under this law is not accountable to anybody, no matter

what, unless, I guess, the court of appeals could come in and re-

move the independent counsel from office. How would anybody
punish or sanction or try to discipline that office? They are beyond
the reach of anybody, any power on earth, are they not?

Attorney General RENO. For doing what?
Senator Cochran. For engaging in any conduct that is reprehen-

sible or should be punished or sanctioned in some way.
Senator Cohen. If the Senator will yield, under the law the At-

torney General can fire the independent counsel for good cause.

Senator Levin. The current law and S. 24.

Senator COCHRAN. Has that ever happened? Do you know wheth-
er that has ever been used?
Attorney General Reno. I don't know whether it has ever been

used or not, Senator.
Senator Cochran. Well, my time is up and I have encroached on

others. I will come back later.

Senator Cohen. Go ahead, finish up.

Senator COCHRAN. No, you don't want me to keep talking. There
are many other witnesses.
Senator Levin. We have two other panels, so we will try to push

on, unless there is a quick question or two for the Attorney Gen-
eral.

Senator Cohen. If I could just respond very quickly while Sen-

ator Cochran is still here, the issue is that justice must be done,

and I have no doubt whatsoever from all of the Attorneys General
who have served that they could carry out an impartial investiga-

tion of high-level members within an administration. I don't doubt
that. In some perhaps rare cases, there might be an exception.

But the other issue is justice must appear to be done. So you
could raise the issue, was Bobby Kennedy, for example, who was
the Attorney General—would the public have accepted an inves-

tigation conducted by the President's brother in terms of high-level

officials within his administration accused of wrongdoing? I doubt
it.

We have President Nixon who appointed his own personal friend

and attorney, John Mitchell. Would they have accepted an inves-

tigation, assuming—and I assume it was done above-board, fully

and thoroughly—would they have accepted it? I doubt it? William
French Smith, a man of integrity and competence—would they
have accepted his investigation of the Reagan administration?
Edwin Meese—would they have accepted the investigation?

They all could probably have carried the investigation. The ques-

tion is would the public have accepted the results, and that is the

issue the independent counsel really is designed to deal with. So
that is not a question, Madam Attorney General, but just an obser-

vation.

Senator Levin. On that point also while Senator Cochran is here,

we did when you weren't here a few minutes ago ask the Attorney
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General whether or not she would work with us on adopting guide-

lines and procedures for using the authority which she has to re-

move an independent counsel for good cause. That is in the law
that expired and in our renewal.

Interestingly enough, we asked prior Justice Departments to

write up the guidelines so that there would be some standards for

removal of an independent counsel for good cause, but there is no
unlimited authority in the independent counsel. They are remov-
able for good cause, number two. But, number two, it is important
that the Justice Department give us some standards for the exer-

cise of that authority, and the prior Justice Departments would not

give us those guidelines and we are hoping that this Justice De-
partment will and we asked the Attorney General earlier whether
she would attempt to do so and she indicated that she would work
with this Committee. So I think that might address some of the

questions of untrammeled discretion which Senator Cochran has
raised.

Senator Cochran. Mr. Chairman, would you yield?

Senator Levin. Sure.
Senator Cochran. I wish I had an opportunity and had done the

preparation this morning to engage in a full debate of the issue,

and I didn't. I did want to ask a couple of questions of the Attorney

General, which I have done. As a practical matter, I don't think the

Attorney General is going to dismiss an independent counsel, no

matter what the cause. As a practical political consequence, it

would be unthinkable. So I think that is just a phrase or words on

a piece of paper and doesn't really provide the kind of check and
balances that true accountability does.

I am not suggesting that we don't need to have from time to time

special prosecutors or independent counsel appointed. The witness

has pointed out a clear example in her experience in Florida where
that is done, and in every State we see that done. In the Federal

Government, it has been done from time to time.

I just don't think that Congress can write a law that presumes
to anticipate every circumstance there ought to be a special pros-

ecutor and then create this office that is truly removed from any-

one's supervision as a practical matter. It just creates the oppor-

tunity for abuse. Whether or not it has occurred in special situa-

tions, I say I am not charging that it has, but there are suspicions,

very serious suspicions, that it has been abused in the way that I

said in my questioning.

I continue to be a very skeptical member of this Committee with

respect to this legislation, and I am looking forward to hearing the

testimony of other witnesses hoping that they might help me un-

derstand better why we really do need to reauthorize this law.

But I respect the Attorney General. She is my pick of the Cabi-

net right now. I think you are the best one they have got and we
are lucky to have you in the office. You are in right now, so I don't

have any quarrel with you at all. You have my respect and I con-

gratulate you on the job you are doing as Attorney General of the

United States.

Attorney General Reno. Senator, I thank you. One of the things

that I stressed to the Committee before you came, and I would like

to stress it to you because I spoke to the Senate Judiciary Commit-
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tee about it, is there are so many issues that are not partisan is-

sues that go to some of the real concerns such as you address.

My staff and I want to work both with Republicans and Demo-
crats to address what are legitimate concerns, to work with you in

every way possible. We are available to you and if there are further

concerns, I am happy to come and talk to you about them, too, be-

cause I think both the Chairman and Senator Cohen pointed out

it is a difficult issue and it is something that we have to grapple

with.
Senator Cochran. Thank you very much.
Senator Levin. The bipartisan history of this legislation is impor-

tant to it. It has been consistently a bipartisan group that has

supported
Senator Cochran. I don't need a lecture, Mr. Chairman. I know

what the history is.

Senator Levin. Well, OK. I will look at the Attorney General.

Senator Cochran. Yes, OK I will be glad to engage in a debate

if you want to do that.

Senator Levin. No, no. I will look at the Attorney General and
just simply say that the very bipartisan comment that she just

made is reflected in the history of this statute. As a matter of fact,

Senator Cohen and I had a colloquy, I think, some months before

the election that we would be very strongly supportive of reauthor-

ization, regardless of the outcome of this election, just to make sure

it was kept free from politics.

In one further comment to my friend from Mississippi, though,

I will say that the oversight responsibility that the Attorney Gen-
eral has in the statute was a factor in the Supreme Court's uphold-

ing of the constitutionality of this statute. That authority in the At-

torney General to remove for cause was a factor in their delibera-

tions in the approval of the law. I think it was a 7-to-l vote by the

Supreme Court.
Did you have anything more, Senator Cochran?
Senator COCHRAN. No. I am late for what I was getting up to go

do a while ago. I will come back, though, if you will save my place.

Senator Levin. Senator Glenn?
Chairman Glenn. Well, I was just going to comment, I think, as

far as big investigations and the length of time that they take, and
so on, the best way around that is if people would somehow cooper-

ate with them instead of trying to stonewall, and I don't see that

that is going to change whether it is in or out of the AG's office.

If people are going to stonewall and delay these things and go

through all the maneuvers they go through, those same things for

delay are going to occur whether you are doing the investigation

or independent counsel is. So I think that is sort of out of control.

I know there has been a lot of criticism on the length of time of

some of the past investigations outside your office, but it just seems
to me that is going to occur whether the investigation occurs in or

outside, depending on what roadblocks people want to throw up.

Just one other thing. I don't believe you asked to have your full

written statement included in the record. We would be glad to do
that.

Attorney General Reno. Yes. Thank you for reminding me, Sen-

ator.
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Senator Levin. That is the old Chairman coming through here.

Thank you, Senator Glenn.
Madam Attorney General, thank you very much for being with

us this morning.

Prepared Statement of Janet Reno

Mr. Chairman and Members of the Committee:
Thank you for inviting me to present the views of the Department of Justice and

the Administration on the enactment of a new Independent Counsel Act. After con-

sideration of the issues and options available to us, I am pleased to announce that

the Department and the Administration fully support reenactment of the Act, and

we will work closely with this Committee and the Congress to pass this very impor-

tant piece of legislation.
,

I am well aware of the depth of the controversy that has surrounded this Act

since its inception. While there are legitimate concerns about the costs and burdens

associated with the Act, I have concluded that these are far outweighed by the need

for the Act and the public confidence it fosters.

Today, I want to first offer a few words about why the Administration believes

the law has served the public well over the last fifteen years. During this Commit-

tee's reauthorization hearings last year, you received details concerning matters

handled by the Department during the last five years. I will not repeat that infor-

mation. I will explain generally how the Act functioned, and the role of the Depart-

ment under the Act. Finally, I will offer some suggestions for improvements to the

Act, designed to foster a more cooperative relationship between the Department and

Independent Counsel, to ease some of the practical difficulties that the Department

encountered in administering the Act, and to correct some areas where the Act was

too rigid, leading to unfair burdens on the public servants covered by the provisions

of the Act.
• The Independent Counsel Act should be reenacted. The Independent

Counsel Act was originally adopted in 1978 to prevent the situation that tempo-

rarily paralyzed the Watergate investigati6n. In response to the flood of allegations

and evidence of wrongdoing in the Nixon White House and reelection campaign, the

Attorney General used his statutory power to appoint subordinate prosecutors to

name Archibald Cox to investigate the allegations of wrongdoing connected with

Watergate. Unfortunately, the Special Prosecutor appointed to investigate criminal

wrongdoing within the highest reaches of the Executive Branch was fired because

that selfsame branch of Government did not like the investigative steps he felt were

necessary. It is true that we weathered the storm of Watergate, but only at great

cost to the country. I am convinced that we must take affirmative steps to ensure

that these lessons of Watergate are not forgotten.

After much study, Congress passed the first Special Prosecutor Ad^-we have

since changed our terminology, and now use the phrase "Independent Counsels" in

the belief that the title better reflects the balanced, impartial role of the office. The

Act was twice reauthorized, both times over the objections of the Reagan Adminis-

trations, though both times the President ultimately signed the legislation. The con-

stitutionality of the statutory scheme has been upheld by the Supreme Court. Last

year, the legislation was permitted to lapse, stalled by debate over its cost and the

perceived lack of accountability of the Independent Counsel. It is proper that this

Committee is now moving to fill the void.

It is my firm conviction that the law has been a good one, helping to restore pub-

lic confidence in our system's ability to investigate wrongdoing by high-level Execu-

tive Branch officials. In 1975, after his firing triggered the constitutional crisis that

led to the first version of this Act, Watergate Special Prosecutor Archibald Cox testi-

fied that an Independent Counsel was needed in certain limited cases. He said, "The

pressure, the divided loyalty, are too much for any man, and as honorable and con-

scientious as any individual might be, the public could never feel entirely easy about

the vigor and thoroughness with which the investigation was pursued. Some outside

person is absolutely essential." Now, nearly two decades later, I could not state it

more clearly, and it is this point that the Act's critics most often ignore.

Though some cite Independent Counsel Lawrence Walsh's investigation and its

length and cost as proof of the Act's failings, I disagree. It is not my purpose here

to dwell on the Iran/Contra investigation or to engage in debates about the Inde-

pendent Counsel's conduct; once the Final Report is filed in that matter, I anticipate

that there will be ample opportunity to examine both the successes and the short-

comings of that investigation. However, I do suggest that we bear in mind the fact

that Judge Walsh's assignment was an extraordinary one, unprecedented in its
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legal, factual and geographic scope. Judge Walsh's original appointment defused a

rapidly escalating confrontation between the branches of our government, permit-

ting an impartial and independent examination of the tangled web that constituted

the Iran/Contra scandal. The heated passion his investigation has caused since then

is, in my view, more reflective of the political division which underlay the criminal

allegations he investigated than it is suggestive of shortcomings in the Independent

Counsel process. .

It is neither fair nor valid to criticize the Act for what politics has wrought, nor

to expect the Act to solve all our political crises. The Iran/Contra investigation, far

from providing support for doing away with the Independent Counsel Act, proves

its necessity; I believe that this investigation could not have been conducted under

the supervision of the Attorney General and concluded with any public confidence

in its thoroughness or impartiality.

The reason that I support the concept of an Independent Counsel, with statutory

independence, is that there is an inherent conflict whenever senior Executive

Branch officials are to be investigated by the Department and its appointed head,

the Attorney General. The Attorney General serves at the pleasure of the President.

Recognition of this conflict does not belittle or demean the impressive professional-

ism of the Department's career prosecutors, nor does it question the integrity of the

Attorney General and his or her political appointees. Instead, it recognizes the im-

portance of public confidence in our system of justice, and the destructive effect in

a free democracy of public cynicism.

It is worth noting that only a few matters that have been investigated by Inde-

pendent Counsels over the last decade resulted in convictions; far more covered indi-

viduals, accused of wrongdoing, have been cleared at the close of an Independent

Counsel's investigation. This role of declining to prosecute a high government offi-

cial is, I suggest, as important a goal of the Independent Counsel process as any

prosecution. The credibility and public confidence engendered by the fact that an

independent and impartial outsider has examined the evidence and concluded that

prosecution is not warranted serves to clear a public official's name in a way that

no Justice Department investigation ever could. It is telling that on occasion, cov-

ered individuals under a cloud of accusation—including former Attorney General

Edwin Meese—have called for appointment of an Independent Counsel to inves-

tigate the allegations against them. I doubt the public would have accepted with

confidence the decision not to prosecute had each of those officials been cleared, not

by an impartial outside prosecutor, but by the Attorney General and his Justice De-

partment.
The Independent Counsel Act was designed to avoid even the appearance of im-

propriety in the consideration of allegations of misconduct by high-level Executive

Branch officials, and to prevent either actual or perceived conflicts of interest. The
Act thus served as a vehicle to further the public's perception of fairness and thor-

oughness in such matters, and to avert even the most subtle of influences that may
appear in an investigation of highly placed executive officials. It is a measured, ap-

propriate response to a limited Tout serious problem, and the Administration there-

fore supports the Independent Counsel Act's reenactment.
• Description of the Act. I would now like briefly to describe the Act for you,

reviewing how it operates and how its provisions are implemented by the Depart-

ment.
The Act's broad outlines are fairly simple. Under the Independent Counsel Act

certain specified high-level Executive Branch officials—known as "covered persons-
including the President, Vice President, White House officials, members of the Cabi-

net, high-level Justice Department officials, and certain campaign officers, are sub-

ject to the special investigative and prosecutive procedures outside of the Depart-

ment of Justice. The Act also includes a "discretionary provision" that permits the

Attorney General to utilize the Act with respect to investigations of non-covered per-

sons under certain limited circumstances.
When the Department receives information from any source that any of these cov-

ered person has committed a crime, the Criminal Division's Public Integrity Section

conducts a brief initial inquiry, limited to 15 days. All Independent Counsel matters

are normally conducted by the Public Integrity Section and I would like to make
that clear on the record so that everyone knows where complaints and information

about criminal conduct by covered individuals should be sent. During this inquiry,

Section attorneys determine whether the information received by the Department
concerns a "covered" individual, whether the information suggests that a crime may
have been committed—which is not always as obvious as it may seem—and whether
the accusations are specific and credible enough to reauire further review.

If the allegation is sufficiently specific and credible, the career Public Integrity

Section attorneys conduct a preliminary investigation, limited to 90 days, which pro-
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vides an opportunity to weed out those matters which do not warrant appointment
of an Independent Counsel. The preliminary investigation leads to a written report
of the results of the investigation and the Criminal Division's recommendation to

the Attorney General as to whether appointment of an Independent Counsel is nec-
essary. Based on this investigation, the Attorney General files a report with a Spe-
cial Division of the United States Court of Appeals for £he District of Columbia Cir-

cuit. That filing either requests appointment of an Independent Counsel, or explains
why the Department has concluded that there are no grounds to believe further in-

vestigation or prosecution is warranted. Only a small number of these preliminary
investigations actually lead to a request for appointment of an Independent Counsel.
The Attorney General more often has declined to seek appointment of an Independ-
ent Counsel either because the preliminary investigation conclusively disproved the
allegation, or because an established Departmental policy would bar further inves-
tigation.

In that small group of cases where the Attorney General requests appointment
of an Independent Counsel, the Special Division selects and appoints the Independ-
ent Counsel, defining his or her jurisdiction based on the Attorney General's report
of the allegations and evidence. After appointment of an Independent Counsel, the
Department's role continues. Independent Counsels are Federal prosecutors whose
mission is to determine whether Federal crimes have been committed, and if so, to

prosecute those crimes; it is our responsibility to support them in every way pos-
sible, whether through providing access to records, resources and personnel as need-
ed. We must not work at cross-purposes.
Over the past several years, the relationship between the Department and Inde-

pendent Counsels has been difficult at times, and one fact I wisn to emphasize both
in my testimony here today and throughout my tenure as Attorney General is that
the role of the Department with respect to Independent Counsels will be one of re-

spect, support ana cooperation. Whether we are attempting to sort out our respec-

tive jurisdictions, resolve conflicts between steps that the Independent Counsel
wants to take and the needs of a Departmental investigation, or find a resolution

to a thorny national security issue, I assure you that we will approach our dealings
with Independent Counsels in a spirit of mutual respect and communication. The
Special Division of the Court has appointed distinguished men and women to the
position of Independent Counsel; I will be honored to have the opportunity to assist

such prosecutors in any way I can in their efforts to seek justice, and I believe that
any problems between my Department and the needs of their investigations can be
resolved. If any Independent Counsel has a problem with the Department that he
or she believes is not being adequately resolved, I want to hear about it.

Many who have criticized the Act argue that it undermines public confidence in

the ability of the Department of Justice to deal with the broad law enforcement
problem of corruption, and that by removing a tiny percentage of cases from the De-
partment's purview, it fosters an attitude that we cannot fairly and impartially in-

vestigate politically charged cases. There is no evidence to support this argument,
and judging by the Department's success in bringing corruption cases, the opposite
is true. I want to make it clear that the Act would in no way preempt this Depart-
ment's authority to investigate public corruption. Nothing could be further from the
truth.

Since 1970, the 94 United States Attorney's offices and the Department's Public
Integrity Section have prosecuted over 6,600 public officials. In the last four years
alone, the Department has indicted more than 2,500 Federal officials. These statis-

tics clearly evidence the Department's vigorous investigation of wrongdoing by pub-
lic officials, whatever allegiance or stripes they may wear. I will vigorously defend
and continue this tradition.

In contrast, the number of matters that have been investigated under the Act are
relatively few in number, and only a handful of those have necessitated the appoint-
ment of an Independent Counsel. During the most recent five year reauthorization
of the Act, between 1987 and 1992, the Department conducted only a few dozen ini-

tial inquiries; of those, less than a dozen preliminary investigations were required
and only a handful resulted in a request for appointment of an Independent Coun-
sel.

• Recommendations for Change. As I have explained, my conclusion on re-

viewing the history and operation of the Independent Counsel Act is that the statute
has served the country well. This does not mean, however, that the statute functions
without flaws, or without imposing real costs and burdens. Based on the rec-

ommendations of those career prosecutors who work with the Act on a daily basis,

and after the Department's 15 years of experience with the Act, I am prepared to

suggest a number of changes that I believe will significantly improve the Act. These
proposals fall into a few broad categories, and I will discuss them only in general
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terms today. We at the Department stand ready to work together with you to reau-

thorize and improve this important statute. I will also discuss the changes that S.

24 would make in the most recent version of the Act.

• Comments on S. 24. I will briefly discuss these latter changes first. S. 24

would make few changes in the Act as it previously existed. Most of the changes

included in S. 24 are designed to increase the fiscal accountability of the Offices of

Independent Counsel, a goal that in these lean fiscal times the Department of Jus-

tice wholeheartedly supports. We also believe that procedural regularity and ac-

countability with respect to budget and finance will serve to protect the Independent

Counsels from unwarranted criticism, and thereby indirectly provide additional sup-

port for public confidence in the work of the Independent Counsels.

S. 24 also provides enforcement authority to the Department of Justice and the

Office of Government Ethics with respect to standards of conduct applicable to Inde-

pendent Counsel and staff under the Act. The Department concurs in this clarifica-

tion of the law.
.

The Act historically provided that Independent Counsels, in discharging then- re-

sponsibilities, must comply with the "written or other established policies" of the

Department of Justice, ^except where not possible." The Senate bill proposes that

the latter clause be changed to "except to the extent that to do so would be incon-

sistent with the purposes of this chapter." We understand that the purpose of this

change is to clarify the obligation of Independent Counsels to comply with Justice

Department policies. I believe that this is a laudable goal and I believe that this

amendment should be strengthened. Closer consultation and adherence to estab-

lished policies of the Department is critical both to the effective functioning and the

public credibility of the Independent Counsel.

The Department has no objection to the reporting requirements proposed in S. 24.

so long as it is clear that the Independent Counsel is free to withhold confidential

investigative information.
The Senate bill next proposes that there be a periodic reappointment of Independ-

ent Counsel by the Special Division of the Court, based on an assessment of the sta-

tus of the investigation. We believe that this procedure would constitute too great

an intrusion by the Court into the investigative responsibilities of the Independent

Counsel. While the current limited role of the Court in appointing the Independent

Counsel is appropriate, any continuing oversight function, particularly oversight of

the progress or scope of the investigation, is constitutionally suspect and unwise as

a matter of policy. The Department therefore recommends against this provision.

Finally, the Senate bill would expand the current discretionary authority of the

Attorney General to explicitly provide that the Attorney General, in his or her dis-

cretion, may utilize the provisions of the Act with respect to any investigation of

a Member of Congress. I would suggest a broader, more flexible discretionary clause

than existed in the previous Act, and that would eliminate the necessity for a direct

reference in the statute to congressional investigations.

On a rare occasion, there may well be an investigation of a Member of Congress

that ought to be handled under the provisions of the Act because of the particular

circumstances of the case, and I should have the discretion to make that decision.

However, I do not believe that there is any inherent conflict of interest that would
render it inappropriate for the Department of Justice to investigate Members of

Congress. Furthermore, many of the arguments for covering Members of Congress

seem to be based on a "tit for tat" rationale, contending that if certain Executive

Branch officials must suffer the burdens of being covered by the Act, well then.

Members of Congress ought to suffer too. I firmly reject the notion that the criminal

investigative process is one that should be made the pawn of political gamesman-
ship of this sort. The Independent Counsel Act is a limited response to a specific

problem, the potential conflict of interest that would be created should the Execu-

tive Branch attempt to investigate its own highest officials.

• Other Suggestions. I would like to add a few other suggestions as possible

improvements to the Act.

The first group of suggestions is designed to foster a productive and efficient

working relationship between the Department of Justice and the Independent Coun-
sels. The Department has much to offer any Independent Counsel, ranging from re-

sources to prosecutorial experience to institutional memory; it is inefficient and ulti-

mately harmful to the interests of justice for any Independent Counsel to be left to

reinvent the wheel on a difficult legal or policy issue.

This cooperative approach is not only my responsibility as a result of my oath to

see that the laws of the United States are faithfully executed, it is only sensible

—

not to mention economical. My review of the problems that have developed between
the Department and the various Independent Counsels has confirmed that many of

them appear to have stemmed from undue suspicion and resistance, on both sides.

68-271 0-94-2
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I therefore suggest that the Committee consider whether the statute should en-
courage the Independent Counsels to consult on issues of law and Department pol-
icy and practices with the appropriate components of the Department, unless, of
course, the Independent Counsel believes that the unique needs of the particular
stage of the investigation mandate secrecy from his or her fellow prosecutors in the
Department, or that his or her independence might be compromised. Note that I am
suggesting only consultation; the Independent Counsel retains full decision-making
authority. I believe that regular and frequent contact by the Independent Counsels
with the prosecutors in the Department will foster productive working relationships
and serve to help avoid many of the problems that have occurred in the past. I sug-
gest also that the Committee consider whether, in addition to the general statutory
provision mandating that the Department provide assistance to the Independent
Counsels, there be an explicit provision encouraging the Independent Counsels to
request that experienced Departmental prosecutors be detailed to the Independent
Counsel investigation, and that such detailees are not to report back to the Depart-
ment on the Independent Counsel's investigation.
Along these lines of providing Independent Counsel with the benefit of the De-

partment's cumulative experience and insight, I suggest that the statute be amend-
ed to provide that the Attorney General may include in the filing requesting ap-
pointment of the Independent Counsel by the Special Division the Department's
views of the potential prosecutorial merit of the case. Given the restrictions of the
Act, appointment of an Independent Counsel has from time to time been mandated
in cases involving factual patterns that would not ordinarily be prosecuted by the
Department, either because of the relatively minor nature of the alleged offense or
because it is clear that the chances of developing a strong enough case to take to
court are nonexistent. While the statute now permits an Independent Counsel to
simply close a matter based on the results of the preliminary investigation, there
appears to have been a reluctance to do so. This has led to unnecessary expense.
While the ultimate prosecutorial decision must, I recognize, be left to the Independ-
ent Counsel, it is my belief that an official recommendation, based on the Depart-
ment's experience and practices, that the conduct involved in the matter does not
warrant Federal prosecution might permit an Independent Counsel to more readily
proceed with a declination, rather than feeling compelled to reinvestigate the mat-
ter.

During previous reauthorizations, Congress made a number of changes to the
statute in response to specific problems that had arisen. After careful review, I be-
lieve that some of these changes require further adjustment. In some cases, they
simply do not work; in others, they hamper the prosecutors attempting to handle
the initial inquiries and preliminary investigations under the Act; and in yet others,
they place an undue burden on the public officials covered under the Act. I suggest
the following for your consideration:

• The 15-day period for initial inquiries has proven too short. Not only are the
issues that must be resolved during this time period often complex, but there is an
inevitably long distance between my prosecutors' word processors and my desk. I

recommend that this time period be changed to 30 days with an option to extend
the inquiry for an additional 30 days on notice to the Special Division.

• The recusal provisions do not conform to practical reality, particularly when
(God forbid, though I know it happens) the information received relates to the Attor-
ney General. Nor do I believe that the statute as drafted responds to Congress's con-
cern that there be written accountability on the Attorney General's part for recusal
decisions. This provision of the Act can be rewritten to better meet Congress' objec-
tives.

• During the 1987 reauthorization, Congress severely restricted the Attorney
General's ability to close matters without referral to an Independent Counsel be-
cause of lack of any evidence of criminal intent. This restriction is a particularly
serious problem because of the number of Federal crimes where it is, in essence,
the intent that creates the crime. The act of signing an erroneous travel voucher,
which would be wholly innocent if the error is an unknown mathematical mis-
calculation, is a crime if done knowingly and willfully. Misstating a fact in congres-
sional testimony, unfortunate but not criminal if done innocently, is perjury if done
with a corrupt motive. If the FBI Director authorizes an undercover agent to offer
a bribe in order to gather evidence against a corrupt government official, it is not
a crime, but only because of a lack of the required criminal state of mind. Indeed,
our notion of what is a "crime" is so infused with the notion of criminal intent that
it is almost impossible to analyze conduct under the criminal code without reference
to intent. For example, the bribery statute cannot be analyzed meaningfully without
reference to "the state of mind required" by the statute. Acceptance of a thing of
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value, intending to be influenced in one's official conduct, is a crime; if that intent

is ignored, the concept of a bribe is meaningless.

Under the Act as it was reauthorized in 1987, we cannot decline to initiate a pre-

liminary investigation in cases such as these because of lack of evidence of the re-

quired state of mind, and we can only close a preliminary investigation when "clear

and convincing evidence" establishes lack of a criminal state of mind. This turns our

law enforcement responsibility on its head; instead of investigating possible criminal

conduct, we are forced into initiating a preliminary investigation of non-criminal

conduct with the difficult goal of developing affirmative evidence of a negative fact,

the lack of criminal intent.

Perhaps the best way to illustrate the ways in which this restriction warps our

normal analysis of evidence is to offer an example. Suppose we receive a complaint

that a covered person had taken a computer home from the office and had not re-

turned it. Now you might well say, so what?—there is nothing inherently suspicious

about a public official using government equipment at home* it is done all the time.

Any question that might be raised would ordinarily be easily and quickly resolved.

But under the Act, in its most recent formulation, we would be required to analyze

that information in the course of an initial inquiry without considering the question

of whether the public official had taken the computer with intent to steal it. Even
if there were no evidence to suggest that carrying the computer home was in any

way improper, or that any investigation would develop evidence that the official in-

tended to keep the computer, given that all the other operative elements of a theft

of government property are present, we would necessarily trigger a preliminary in-

vestigation. We would notify the Special Division, assemble a team of Special Agents

of the FBI, and embark on an intense 90-day investigation—with its risk of public-

ity, and all the attendant implications for the reputation of a high government offi-

cial. The sole purpose of all this effort would be to develop affirmative clear and con-

vincing evidence that the covered person had acted without corrupt intent, a stand-

ard that, as the 1987 legislative history makes clear, is extraordinarily high and
rarely met. Failing that, an independent counsel would be appointed. That result

—

indeed, the entire process—I believe would be a waste and an injustice.

There are historical reasons why Congress imposed this extraordinary burden on

the Department, and we respect those reasons. I agree with the Congress that in

independent counsel matters, our assessment of evidence of criminal intent should

be particularly cautious and conservative, because it is so often based on inference

ancf circumstance rather than direct evidence. However, the invocation of the crimi-

nal justice system against any individual is a weighty step that should not be taken

without good cause, and given our limited resources, the Department should not be

forced into lengthy investigations unless there are reasonable grounds to believe a

crime may have been committed. I do not believe that it is a wise or sensible use

of our power and resources to be required to trigger initial inquiries in situations,

such as the ones described for you aDove, where there is no reasonable possibility

that the individual acted with criminal intent. Nor do I believe that it is wise or

sensible to require appointment of an independent counsel following a preliminary

investigation in cases where our investigation has developed no evidence to suggest

that the subject of the investigation acted with criminal intent, and no reasonable

grounds to believe that further investigation might develop such evidence. I there-

fore recommend that the restrictions in the Act on my consideration of the issue of

state of mind be reconsidered.
Other issues have emerged in the course of the Department's fifteen year experi-

ence with the Act. Here, I will just touch briefly on a few of the more significant

changes that the Committee may wish to consider.
• The Act historically covered all allegations of both felonies and most mis-

demeanors. I believe that this coverage could be narrowed to felonies and mis-

demeanors for which there is an established practice of prosecution. It is a rare oc-

currence when the Department opens a criminal investigation based only on an alle-

gation of misdemeanor misconduct; most such matters are dealt with administra-

tively or through civil remedies. We believe that these alternative procedures can

appropriately be utilized to remedy allegations against covered individuals as well.

We recognize that a few misdemeanors are generally regarded as "serious" in the

public mind despite their relatively mild punishment, and that some misdemeanor
allegations, particularly if directly related to the official responsibilities of the public

officials, should be investigated despite their minor nature. For example, a credible

allegation of personal possession of marijuana—a misdemeanor—by a covered De-

partment of Justice official should be investigated. Such allegations could continue

to be handled under the Act pursuant to the discretionary clause discussed below.
• We have few arguments with the group of individuals Congress has chosen to

designate as covered under the Act. We do suggest that coverage cease once the



32

President under whom the covered official served leaves office, rather than continu-
ing for an additional year as is provided in the current legislation. There is no con-
flict of interest on the part of the Department in investigating and, if appropriate,
prosecuting, former public officials who served under a different President.
The ambiguity of the provision concerning campaign officials continues to cause

difficulties in interpretation and application. We would like to discuss this provision
with you to clarify the language, to avoid the need to conduct a full-scale investiga-
tion simply to determine whether an individual who served on a campaign "exer-
cised authority at the National level."

• The discretionary provision of the Act permits the Attorney General to utilize

the provisions of the Act with respect to individuals who are not covered; for exam-
ple, it was used to initiate the Iran/Contra investigation, since Oliver North was not
covered. The discretionary provisions should be a flexible tool to permit the Attorney
General to utilize the Act in appropriate circumstances, but it is awkwardly drafted
and as a result is too limited. I would suggest that we develop language that would
permit me the flexibility to utilize the Act, in my discretion, in unforeseen situations
posing the same sort of conflicts the Act is designed to avoid, including matters that
appear to raise a conflict of interest but do not directly identify any specific covered
individual. I want to emphasize that it is part of the Attorney General's job to make
difficult decisions in tough cases. I have no intention of abdicating that responsibil-
ity, but there are situations in which a discretionary appointment of an Independent
Counsel would be appropriate.

• In the same spirit, a flexible referral provision is needed to ensure that when
the Attorney General and an Independent Counsel agree that a particular subject
or matter should be investigated by the Independent Counsel, the Attorney General
may freely refer the matter to the Independent Counsel for handling. The various
referral provisions within the statute now pose various barriers that have created
problems in handling these issues in a practical, sensible manner.

• Our use of standard investigative techniques is strictly limited under the pre-
vious version of the Act. A limited power to utilize subpoenas to obtain relevant doc-
uments would in some case permit us to resolve matters in the course of a prelimi-
nary investigation, without requiring appointment of an Independent Counsel.

• During the first reauthorization, Congress provided for the payment of attor-

ney's fees to subjects of Independent Counsel investigations who are not prosecuted.
This is a benefit unavailable to any other subject of a criminal investigation, and
has resulted in several staggeringly large fee awards. Keeping in mind that the only
matters that are referred to Independent Counsels are those that warrant further
investigation I believe that this unique benefit to the subjects of these criminal in-

vestigations deserves reconsideration. While I am certainly aware of and troubled
by the large amounts of money that are required to defend oneself in the course of
a criminal investigation, that problem is not unique to individuals covered by the
provisions of this Act. I would suggest that the Committee reconsider this provision
in light of the past interpretations by the court.

In conclusion, I would like to thank you for the opportunity to work with you to

pass a new Independent Counsel Act. I believe that in a spirit of cooperation, we
can not only pass this important legislation, but significantly improve it. I look for-

ward to working together with you and will be happy to answer any questions.

Senator Levin. Our next panel is made up of two people who are
very familiar with the inside of Senate hearing rooms, Arthur
Liman and Sam Dash. Mr. Liman served as Chief Counsel to the
Senate Iran-Contra Committee. Professor Dash now teaches at
Georgetown University Law School and is remembered well for his
service as Chief Counsel to the Senate Watergate Committee. He
has been a proponent of the independent counsel law since the very
beginning.
Both these gentlemen have a unique perspective on the role of

independent counsels when there is a parallel Congressional inves-
tigation, and we particularly welcome them and we are grateful to
them not just for their years of service to the Nation, but for their
taking time out from their schedules to be with us this morning.
Mr. Liman?
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TESTIMONY OF ARTHUR L. LIMAN, PAUL, WEISS, RIFKIND,
WHARTON AND GARRISON, AND FORMER CIHEF COUNSEL,
SENATE SELECT COMMITTEE ON SECRET MnJTARY ASSIST-
ANCE TO HtAN AND THE NICARAGUAN OPPOSITION

Mr. LlMAN. Thank you, Mr. Chairman, Senator Cohen. I appre-

ciate this opportunity to appear before you and to express my posi-

tion in support of reauthorization. I would ask that my statement

be included as part of the record and I would just summarize some
of the highlights.

Senator Levin. It will be made part of the record in its entirety.

Mr. Liman. As I listened to the Attorney General, it occurred to

me that she is the best argument against the Independent Counsel
Act, and yet that misses the point because the reason that I sup-

port reauthorization is the perception of impartiality and independ-

ence that is required for the justice system.
As any lawyer who has picked a jury can tell you, the justice sys-

tem is very fragile. It depends entirely on the confidence and sup-

port of the public for its acceptance, and there is no way that the

public can be convinced to believe that decisions by an Attorney
General on members of the Cabinet or other high figures in the ad-

ministration are impartial and free from political self-interest. So
if we want to maintain the confidence that is the lifeblood, in my
view, of the justice system, then we have to have some system for

appointing an independent counsel in those types of cases.

I recognize that much of the criticism of independent counsel

centers on this notion that they are single-purpose prosecutors who
have a propensity to indict; that they are almost trigger-happy. I

think that is wrong. In the history of the Act, as others have point-

ed out, 9 of the 13 independent counsel declined prosecution, and
I do not believe that Justice Department officials could have made
those decisions with the same degree of public credibility that the

independent counsel had. Indeed, I think that the real problem
that the Independent Counsel Act solves is addressed more to the

case where it is a close question and where declination is proper
than the case in which it is black and white and where you are

going to have a prosecution no matter who handles it.

There is also a general perception that independent counsel are

less accountable than Justice Department prosecutors. In theory,

that is true. In the real world, it is not. I never had as much auton-

omy as when I was a young assistant United States attorney a few
years out of law school. There is no possibility of effective review
by the Justice Department of the decisions that are being made by
thousands of assistant United States attorneys throughout the
country, and in large prosecutorial offices there is no real ability

by the United States attorney to review.

So the real check on prosecutorial power, I have always believed,

has been in the quality of the appointments and in the scrutiny of

the press, and I would submit to you that an independent counsel
is subject to more scrutiny by the press and more second-guessing
by the public than the average career prosecutor or the average as-

sistant United States attorney who serves for 2 or 3 years and then
goes on to private practice.

You have asked me to address the question of the relationship

between the role of the independent counsel and a Congressional
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committee. The appointment of an independent counsel clearly does
not relieve Congress of its responsibilities of oversight and of its

necessity from time to time to conduct full-scale Congressional in-

vestigations of the type that Mr. Dash and I both headed as chief
counsel.

I view Congressional investigations as part of the checks and bal-

ances that are built into our system. I think they serve an entirely
different purposes, and in many ways a more important purpose
than prosecution. They not only permit Congress to make a deter-
mination as to whether laws are adequate, but most of all they
allow Congress to discharge that function that Justice Brandeis de-
scribed when he said that in a democracy sunlight is sometimes the
best disinfectant. Congressional hearings held out in the open pro-
vide the sunlight. The public has to provide the disinfectant.

In contrast, the work of an independent counsel, by law, is main-
ly behind closed doors, the closed doors of a grand jury. Even when
indictments are returned and trials are held, the public only sees
the facts in fragments. That is the inevitable result of having a fair

system of criminal justice in which the evidence that is admitted
has to be relevant to the particular charges. Therefore, the object
of an independent counsel in even trying a case isn't to tell the
whole story, but it is to present evidence bearing on the guilt or
innocence of the person charged on the very discreet charges that
have been brought.

It is really not well understood or accepted that most of what we
know about Iran-Contra we know as a result of the Congressional
hearings and the Congressional report. Defendants do not have to

testify at their own trial and cannot be compelled to do so. Nobody
would know what Admiral Poindexter's story was, whether you ac-

cept it or not, if the Congressional committees had not called him.
You would not have had the full story from Secretary Shultz. The
whole story of the privatization of covert operations came out in a
far more coherent fashion at Congressional hearings and in the re-

port than it could come out in the bits and pieces of evidence that
were admitted in the criminal trials. So I see the role of Congres-
sional investigations as legitimate and important.
There is a clash between the role of a Congressional investigator

and the role of an independent counsel when immunity has to be
granted. The only way of trying to reduce the impact is clearly to
try to accommodate the Congressional investigation to the needs of
the prosecutor. We certainly tried that in the Iran-Contra inves-
tigation, and I outline in my statement the various steps we took
and I know that Mr. Dash tried to accommodate the special pros-
ecutor in his investigation.

Among other things, and it is not widely known, we offered to

defer granting immunity to Colonel North if the independent coun-
sel was prepared to proceed promptly with an indictment on the
obstruction charge, but the independent counsel felt a need to pro-
ceed on a broader charge and therefore we could not wait. But we
deferred the grant of immunity to Colonel North and to Admiral
Poindexter until the independent counsel had an opportunity to

salt his evidence away.
We did not grant immunity to other witnesses and we, of course,

provided non-immunized evidence to the independent counsel. We
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did not anticipate that very expansive decision on immunity by the

D.C. Circuit Court of Appeals. That decision, I believe, did change
the law and the result was that the convictions of Colonel North
and Admiral Poindexter were voided.

But I have to say that even if I had had that power of prophecy
about what that court of appeals would do, which was different

from what the district judges ruled who tried the cases, I still

would have recommended to the Senate committee that it grant
immunity to Admiral Poindexter and Colonel North because I do
not know how it could have discharged its Constitutional duty to

determine whether the President was involved in what amounts to

criminal activities without putting them under oath and compelling
the testimony.

I believe that where there is an independent counsel and a Con-
gressional investigation at the same time, then it should only be
in circumstances where there is a compelling need and where there

has been an exhaustion of other means of obtaining evidence that

immunity should be granted. There will be circumstances where it

is imperative to develop facts, particularly as to the role of a Presi-

dent, where you have no other means of getting them where the
Congressional committees will have to grant immunity. I do not
think it is an answer to say wait until the independent counsel fin-

ishes his or her task. We know that in the case of the Iran-Contra
investigation, it is still going on and we are now in our fifth year.

On the issue of independent counsel, I was asked to comment on
whether you should mandate that independent counsel have pros-

ecutorial experience. I don't favor inflexible statutory requirements.
I do hope that the Special Division of the court would pick people
with prosecutorial experience. In this respect, I differ from the At-

torney General, who referred to the fact that many people without
prosecutorial experience have the qualifications. That is true in

terms of independence, but in terms of the types of judgments that

a prosecutor has to make in wielding this wide discretion, there is

really no substitute for having made those decisions before. So I

would hope that the Special Division would follow the practice of

looking to people who have had the experience of making prosecu-
torial decisions.

The last subject I covered in the prepared statement, and I will

not repeat it here, is the Weinberger case and, in particular, his

notes. The indictment of Secretary Weinberger, I believe, has prob-
ably engendered more controversy about the Independent Counsel
Act than almost any decision that was made.

In my prepared statement, I review what was in the notes that
Secretary Weinberger ultimately produced through the Library of
Congress or the National Archives, and I show that virtually all of
the facts there were known to the Congressional committees. In-

deed we focused on the fact that the President had violated the
Arms Export Control Act when he authorized the November 1985
shipment of Hawks. That was the principal subject of the Wein-
berger notes.

I am therefore perplexed, and mystified, as to why Secretary
Weinberger did not produce those notes to the Congressional com-
mittees or to the independent counsel when they were subpoenaed.
I can tell you unequivocally that we asked for all notes. I can tell
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you unequivocally that the Secretary did not produce those notes

to us, and indeed in my first meeting with him he recounted a
story of how, unlike Secretary Kissinger, he did not keep the types
of notes that would enable him to write his memoirs, and he said

that somewhat wistfully.

I do not believe that the Senate can function if members of the
administration who appear before it have the option of whether
they are going to respond truthfully to your questions or whether
they are going to misrepresent facts. You are entitled, and indeed
you need in order to carry out your responsibilities, to have admin-
istration officials either to tell you the truth or to say that they are

not going to answer your questions. But the one thing that is abso-

lutely unacceptable is for somebody to purport to be complying with
your requests and answering your questions when not doing so.

In the end, I believe that the controversy over Secretary Wein-
berger's notes and his indictment, and particularly the pardon,
makes the case more than almost any other act for having an inde-

pendent counsel. The pardon, since it was based on the ground that

the Secretary's conduct really was political and not a violation of

the law, rekindled the mistrust that is so corrosive of our system,

and undermine the confidence that prosecutorial decisions are

being made without political taint.

I thank you and I will answer your questions.

Prepared Statement of Arthur L. Liman

Mr. Chairman and Members of the Committee:
I have been asked to testify about the bill (S. 24) to reauthorize the Independent

Counsel Act in the light of my experiences as chief counsel of the Senate Select

Committee on Secret Military Assistance to Iran and the Nicaraguan Opposition

(commonly known as the Iran-Contra Committee).
I support the reauthorization of the Independent Counsel Act, including the provi-

sion that gives the Attorney General the authority, after a preliminary investiga-

tion, to apply for the appointment of an Independent Counsel in cases involving

members of Congress. Indeed, as a lawyer who has worked in virtually every part

of the criminal justice system and who is as sensitive to the rights of defendants

as the needs of the Government, I regard reauthorization as essential. For theJus-
tice system, more than any other institution, depends on the moral force of its deci-

sions for its efficacy. Public trust is its foundation stone. Yet, there is pervasive cyn-

icism about its fairness and effectiveness. Prosecutors may have unquestioned pro-

bity, but the public cannot be expected to believe that the Justice Department will

make impartial decisions on high government officials, who are their very own com-
rades in an Administration. 1 The same perception can exist in cases involving mem-
bers of Congress. Recent events—most notably, the firing of United States Attorney

Stephens in the midst of investigating Chairman Rostenkowski and the intervention

of the Justice Department in the Harold Ford case—underscore the need for an op-

tion of appointing an Independent Counsel in cases involving members of Congress
where special circumstances warrant the appointment.2

A criticism frequently leveled at Independent Counsel today centers on the accu-

sation that, as single purpose prosecutors with vast resources, they have a propen-

i Provisions for a Special Prosecutor were adopted as part of the Ethics in Government Act

of 1978. (S. Comm. on Governmental Affairs, Ethics in Government Act of 1978, S. Rep. No.

170, 95th Cong., 2d Sess. 1 (1977), reprinted in 1978 U.S.C.C.A.N. 4216, 4222). The Senate Re-

port noted the conflict of interest that arises when the Attorney General, as a member of an
elected administration and an appointee of the President, is called upon to investigate the Presi-

dent's campaign or alleged crimes by high-level executive officials. Further, the "appearance of

conflict is as dangerous to public confidence in the administration of justice as true conflict it-

self."
2A "primary impetus" for the Act was President Nixon's 1973 order to the Department of Jus-

tice to fire Watergate Special Prosecutor Archibald Cox. S. Comm. on Governmental Affairs,

Independent Counsel Reauthorization Act of 1987, S. Rep. No. 123, 100th Cong., 1st Sess. 2

(1987), reprinted in 1987 U.S.C.C.A.N. 2150, 2151.
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sity to seek indictments in circumstances where a United States Attorney with a

full mix of cases would consider the evidence weak or the alleged offenses trivial.

Yet, the early history of the Act shows this not to be the case. Since 1978, of the

13 Independent Counsels appointed, only four (McKay, Seymour, Adams, Walsh)

have brought indictments. There are several noteworthy instances where Independ-

ent Counsel declined to prosecute because they considered evidence insufficient, in

circumstances where declinations would have been difficult for the Department of

Justice without creating the impression that the decisions were political. Indeed, in

the case of former Secretary of Labor Donovan, after the Independent Counsel de-

clined prosecution, a state prosecutor proceeded with a trial that ended in Donovan's

acquittal.3 My point is that Independent Counsel have been just that—independent,

making decisions both in favor of and against potential defendants.4

Recent opposition to the Act has also been based on the controversy surrounding

the decisions of Judge Walsh. But controversy often surrounds prosecutorial deci-

sions of United States Attorneys or state District Attorneys. I have never known a

good defense lawyer who did not claim with absolute conviction that the decision

to prosecute was an abuse of discretion.

One general criticism of Independent Counsel is that they are not accountable. It

sounds good but it is a theoretical, not realistic concern. Permit me to share a con-

fidence with you: neither are United States or District Attorneys accountable in

practice. I never had so much power as when I was a young Assistant United States

Attorney. The volume of cases that our prosecutors handle is simply too great for

there to be any effective review by the United States Attorney or a District Attor-

ney. Indeed, it is the policy of the Justice Department not to review decisions of the

U.S. Attorneys offices, except in rare instances. I would point out that the oft-

quoted statement of Justice Jackson (then Attorney General) about the enormous
power of prosecutors and their unreviewable discretion was directed not at Inde-

pendent Counsel or single purpose prosecutors but at United States Attorneys.6 The
real check on prosecutorial power is the quality of the appointee, the scrutiny of the

press, and the threat of judicial review. In that regard, Independent Counsel are

no more immune to criticism by Bill Safire, editorial writers or district court judges

than Attorney Generals or United States Attorneys. Indeed, Independent Counsel

operate more in the sunlight than any other prosecutor.

The responsibilities of an Independent Counsel are markedly different from the

role of a Congressional investigative committee, even when both address the same
subject. Congressional investigations into alleged misconduct by high administrative

officials have for over a century functioned as a meaningful part of the checks and
balances built into our constitutional system. They serve not only to inform Con-

gress as to whether existing laws are sufficient to prevent abuse of power by an Ad-
ministration, but they also, through public hearings, help ensure that Government
is accountable to its citizens. Justice Brandeis put it best when he observed that

in a democracy sunlight is the best disinfectant. I believe that the Iran-Contra hear-

ings and report served that function with respect to covert activities that are nor-

mally discussed only behind the closed doors or the Intelligence Committees.

a Special Prosecutor Leon Silverman filed, on June 28, 1982, a report concluding that there

was insufficient credible evidence to warrant an indictment against Labor Secretary Ray Dono-
van concerning alleged ties to organized crime. See S. Comm. on Governmental Affairs, Ethics

in Government Act Amendments of 1982, S. Rep. No. 496, 97th Cong., 2d Sess. 35 (1982), re-

printed in 1982 U.S.C.C.AN. 3537, 3562. A trial in New York State of charges that Donovan
and seven co-defendants had stolen $7.4 million from a subway construction project ended in

an acquittal. See Selwyn Raab, Prosecutorial Pitfalls Mark Bronx Trial, N.Y. Times, May 31,

1987, §4, at 8.

While it is rarely mentioned, Judge Walsh also made decisions not to seek indictments

against various individuals who arguably could be said to have violated some provision of the

law.
"The prosecutor has more control over life, liberty, and reputation than any other person in

America. His discretion is tremendous. He can have citizens investigated and, if he is that kind
of person, he can have this done to the tune of public statements and veiled or unveiled intima-

tions. Or the prosecutor may choose a more subtle course and simply have a citizen's friends

interviewed. Trie prosecutor can order arrests, present cases to the grand jury in secret session,

and on the basis of his one-sided presentation of the facts, can cause the citizen to be indicted

and held for trial. He may dismiss the case before trial, in which case the defense never has
a chance to be heard. Or he may go on with a public trial. If he obtains a conviction, the pros-

ecutor can still make recommendations as to sentence, as to whether the prisoner should get

probation or a suspended sentence, and after he is put away, as to whether he is a fit subject

for parole. While the prosecutor at his best is one of the most beneficent forces in our society,

when he acts from malice or other base motives, he is one of the worst." Attorney General Rob-
ert H. Jackson, The Federal Prosecutor 1-2 (1941).



38

In contrast, the principal function of an Independent Counsel is to determine
whether to prosecute an official, and to conduct the prosecution. Obligations of

frand jury secrecy require that most of the work of an Independent Counsel be con-
ucted out of the sunlight. Even when an indictment is brought, a trial does not

insure that the full facts will be made public. The rules of evidence restrict presen-
tations to the facts relevant to a charge, which can be quite narrow. Mr. Bennett,
the attorney for former Secretary Weinberger, made that point in a prepared state-

ment submitted to the Committee: "I am rather confident that most" of the evidence
referred to in Judge Walsh's report to Congress on the Weinberger case "would not
have been admitted by the Court because there was no charge of conspiracy and
there was no charge of cover-up, and the Court had expressed concerns about the
case that the OIC indicated it would present."
Other considerations militate against public disclosure. Thus, a defendant cannot

be compelled to testify at a trial. For example, we would not know today Admiral
Poindexter's version of the Iran-Contra affair if he had not been called by the Con-
gressional Committees, since he elected not to testify at his trial. Much of what the
public knows of the Iran-Contra affair—and takes for granted—would not be known
but for the Congressional investigation and hearings. Former Secretaries Shultz and
Weinberger have not testified at a trial. Nor has Edwin Meese. The full story of the

Erivatization of covert operations through the so-called "enterprise" was described

y General Secord and Albert Hakim at the Congressional hearings, whereas it

emerged only in a constricted and fragmented form at the North and Poindexter
trials—and those trials did not begin until almost two years after the events. So
there is a role for both Congressional hearings and prosecution.
Those roles can clash, however. Decisions of the Court of Appeals for the District

of Columbia in the North and Poindexter cases serve as powerful and painful re-

minders of the obstacles that a parallel Congressional investigation can create for

a prosecution, particularly when potential defendants are given immunity. Con-
versely, I can certify that the investigation by an Independent Counsel can make
it more difficult for a Congressional investigation to develop the full story.

The only solution is for both investigations to attempt to accommodate the other's

needs. We tried to do so in the Iran-Contra investigation by a series of decisions

and steps that have not been fully disclosed. We deferred interviewing witnesses im-
munized by the Independent Counsel until he advised us that his interviews of the
same witnesses were complete. We gave him priority. We did not grant immunity
to principal actors, like General Secord and Mr. Clines, who had no direct contact
with the President and thus no evidence as to his knowledge. Chairman Inouye per-

sonally importuned Admiral Poindexter, as a matter of military honor on which no
individual in this country has earned on the battlefield a greater right to speak, not
to invoke the Fifth Amendment and to tell all—as the Code of Honor at Annapolis
contemplates. Members of the Senate Committee even suggested that we delay call-

ing Colonel North if the Independent Counsel was prepared to return a quick indict-

ment against him for shredding and obstruction, but the Independent Counsel con-

cluded that his duty required him to proceed with a fuller but more time-consuming
conspiracy charge that, I might add, the Court ultimately dismissed. Even then we
delayed granting immunity to Colonel North and Admiral Poindexter so that the
Independent Counsel could salt away and seal his evidence and thus avoid contami-
nation. The delay prejudiced us by allowing immunized witnesses to tailor their tes-

timony to the proof at the public hearings. We also made available to the Independ-
ent Counsel evidence from non-immunized sources indicating criminality.

We did not, however, anticipate that the District of Columbia Circuit Court would
construe the immunity statute in so broad, and unprecedented, a fashion. (Nor did

the District Judges who allowed the trials to proceed.) Thus, despite the precautions
that the Independent Counsel and we took, the convictions of Admiral Poindexter
and Colonel North were overturned. I regret that, for it detracts from the principle

of the rule of law that guided my conduct during the hearings.
But if I had the power of prophesy concerning the decisions of the District of Co-

lumbia Circuit Court, I still would have recommended calling Colonel North and Ad-
miral Poindexter, for I believe that the public interest ultimately was best promoted
by the public airing of their stories of lies, shredding of documents, privatization of

covert action, perversion of foreign policy, Swiss accounts and diversion of public

funds—even at the expense of community service and minimal prison sentence that
was pronounced by the trial court.

In the end, Congress cannot cede its responsibilities of oversight to a prosecutor
and permit a five-year delay while awaiting the Independent Counsel to complete
his task. But I would recommend exercising your power to grant immunity only
where there is a compelling need to obtain withheld facts. In most instances, where
the Independent Counsel Act has been invoked, there was no such need for immu-
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nity. (Indeed, I conducted the investigation into Attica without immunity power.) It

is only when, as in Iran-Contra, the scandal reaches into the White House, and Con-

gress has a constitutional duty to determine whether to start the process of im-

peachment, that a lengthy delay becomes intolerable.

I understand that some have suggested that an Independent Counsel be required

to return any indictments within a specified period, say two years. The Senate Bill

wisely rejects arbitrary time limits while requiring a status review every three

years. In any event, any time limitation must permit exceptions for perjury and
other offenses that obstruct the Independent Counsel's investigation. Otherwise, a

target can suppress evidence during the shortened period and seek to avoid indict-

ment and escape with impunity.
I also understand that some have proposed that prosecutorial experience be man-

dated by the Independent Counsel Act. While I am leery of inflexible statutory pro-

visions that sterilize the discretion of the appointing court, I believe that it is salu-

tary to have had prosecutorial experience, given the importance and sensitivity of

the matters entrusted to Independent Counsel. This is not a position in which the

occupants should have to educate themselves on the factors that go into making
prosecutorial decisions and preparing cases. Even experience as a Federal judge is

not the equivalent of prosecutorial experience. Judges see only the tu> of the iceberg:

the cases that are brought and the witnesses who are chosen and well prepared,

not the cases that are declined, or witnesses in the raw. When the Independent

Counsel Act was first adopted, and Judge Lumbard headed the division of the court

that made the appointments, the Independent Counsel were chosen from the ranks

of former prosecutors. I would hope that in your report on the bill you would express

a preference for Independent Counsel with prosecutorial experience.

I have also been asked to address the public perception of the impartiality of Con-

gressional inquiries and Independent Counsel. I presume that this is because there

is a concern that Congressional investigations often appear to be partisan and thus

less deserving of acceptance than an investigation by Independent Counsel. In fact,

in the Iran-Contra affair, it was Judge Walsh, more than the Congressional Com-
mittees, who has been accused of pursuing a political agenda, particularly after he
superseded the Weinberger indictment on the eve of the Presidential election. I re-

gard that as an unfair charge. Once Judge Walsh, a former Republican Deputy At-

torney General, decided to amend the indictment, he was in a no-win situation. If

he filed the superseder before the election, he would be—and was—accused by Presi-

dent Bush's supporters of trying to influence the election. If, with the Court's per-

mission, he delayed the superseder until after the election, he would have been ac-

cused of suppressing facts that an informed electorate was entitled to know. This

dilemma would have been avoided if the Weinberger diaries had been produced in

1987 when they were demanded.
As for the Congressional investigations of Iran-Contra, I can attest, and members

of your Committee, Senators Nunn and Cohen, can confirm that Chairman Inouye

and Vice Chairman Rudman tried hard to keep our investigation non-partisan. How-
ever, it is difficult for the public to consider an investigation non-partisan when
some members of Congress attack the investigation whenever facts embarrassing to

the Administration are brought out. In those instances, Congress becomes its own
worst enemy, eroding public confidence in its actions and calling into question its

legitimacy.
Because public misconceptions concerning the Weinberger case have clouded the

discussion of the Independent Counsel Act, I believe it appropriate to comment on

whether the facts contained in Weinberger's notes were known to us.

Near the outset of our investigation, Secretary Weinberger told me it was not his

practice to make notes of meetings and conversations.6 Moreover, when both the

House and Senate Committees nevertheless served demands equivalent to subpoe-

nas for any notes or diaries he may have made relating to Iran-Contra, Secretary

Weinberger failed to produce them. This contrasts with the conduct of President

Reagan, who made available to us the relevant excerpts of his diaries, as did Sec-

retary Shultz. Secretary Weinberger was aware that they produced their diaries and
notes. Since Secretary Weinberger's notes were not as a whole embarrassing to him
and, in fact, emphasized his opposition to the arms sales, I can offer no insight on
why he did not produce them, particularly since we knew the material facts con-

tained in his diaries from other sources. The key passages of the notes refer to the

following:

6 File Memorandum by John Saxon to Arthur Liman et al. at 4-5 (Apr. 25, 1987), Fourth In-

terim Report to Congress by Lawrence E. Walsh, Independent Counsel for Iran /Contra Matters

(Feb. 8, 1993) (hereafter, "Walsh Report!, Tab 11.



40

THE NOVEMBER 1985 KAWK SHIPMENT

In November 1985, President Reagan authorized the Israeli Government to ship
HAWK missiles to Iran in return for the American hostages and with the promise
that the United States would replace the Israeli HAWKs. The Committees were
aware of this fact from a number of sources, including the testimony of Secretary
of State Shultz and Mr. McFarlane, and a Finding that the President signed retro-
actively in December 1985 and that Poindexter shredded a year later after the Iran-
Contra story broke. The Committees in their report found that the President's ac-
tion violated the Arms Export Control Act (AECA), a law that carries no criminal
penalties.7

The Weinberger notes reflect that he was also advised in November 1985 of the
proposed HAWK shipment,8 knowledge that he denied in his testimony to Con-
gress.9 We knew, however, from other sources that Secretary Weinberger had been
apprised of the plans for the HAWK shipment. Our report—which was based in part
on the testimony of General Powell ana Henry Gaffney, Director of Plans, Defense
Security Assistance Agency—sums up what we knew of Secretary Weinberger's
knowledge.

North or Poindexter asked Lt. Gen. Colin Powell, then military assistant
to Secretary of Defense Casper [sic] Weinberger, about the availability and
price of HAWKs and TOWs, and the legality and method of transferring
such missiles. The requester initially sought information on a proposed
transfer of 500 HAWKs, but, in accordance with the evolving plan, soon cut
the number to 120. Powell understood that the ultimate destination of the
weapons would be Iran and that Israel was acting as an intermediary.
After receiving this request, Powell contacted Noel Koch, Principal Dep-

uty Assistant Secretary of Defense for International Security Affairs, who
in turn asked Henry Gaffney, Director of Plans, Defense Security Assist-

ance Agency (DSAA), to find out how many HAWKs were available for im-
mediate transfer. DSAA is the entity within the Department of Defense
that is primarily responsible for arms sales to other governments. Koch
asked Gaffney to prepare a Point Paper examining the requirements for no-
tification of Congress and whether the ultimate destination of the weapons
might be concealed.

Gaffney testified that he understood from his superiors that the Point
Paper should cast a negative view of the transaction to reflect Secretary
Weinberger's presumed opposition to arms transfers to Iran. He completed
his paper, entitled "HAWK Missiles for Iran," on November 22 or 23 and
submitted it to Powell. Powell testified that he gave the paper to Secretary
Weinberger, who did not, however, recall receiving it. 10

Had Secretary Weinberger's notes been produced to us, we would have been able
to confront him with the fact that his own notes record that he was aware that the
President had approved the HAWK shipment.11

THE SAUDI CONTRA FUNDS

In 1984, with the enactment of the Boland Amendment prohibiting military as-

sistance to the Contras, the White House scrambled to find other non-governmental
sources of funding. In 1985, King Fahd of Saudi Arabia met with President Reagan
and secretly pledged $24 million for the Contras. 12 We learned of this pledge from
the testimony of Robert McFarlane, Secretary Shultz, General Vessey and Richard
Secord. 13 General Vessey also testified that he reported the fact to Secretary Wein-

7The President's authorization of the 1985 Israeli transfers to Iran were made without even
a pretense of compliance with the AECA or Israel's written agreements with the United States.

No written consent was sought or given; and even if Israel had sought a written consent, this

Government could not have given it without changing its own regulations. This is so because
Iran, which was considered a terrorist nation by the United States and which was the subject
of a U.S. arms embargo, was not eligible for direct sales. No written Iranian retransfer assur-
ances were obtained nor could they have been. Finally, no notice was given to Congress." Report
of the Congressional Committees Investigating the Iran-Contra Affair, S. Doc. No. 216, H. R. Doc.
No. 433, 100th Cong., 1st Sess. 418 (1987) (hereafter, "Iran-Contra Report") (footnote omitted).

8 Weinberger Diary Note (Nov. 20, 1985), Walsh Report, Tab 42.
9 The Iran-Contra Investigations: Joint Hearings Before the House Select Comm. to Investigate

Covert Arms Transactions with Iran and the Senate Select Comm. on Secret Military Assistance
to Iran and the Nicaraguan Opposition, 100th Cong., 1st Sess. ("Hearings'^ 100-10 at 138 (Tes-
timony of Caspar W. Weinberger) (1987).

10 Iran-Contra Report at 177-78 (footnotes omitted).
ii Weinberger Diary Note (Nov. 20, 1985), Walsh Report, Tab 42.
i2 Iran-Contra Report at 45.
iaIran-Contra Report at 45.
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berger.n Although Secretary Weinberger once again testified that he recalled no

such fact, we credited General Vessey's recollection and testimony.« Secretary

Weinberger's knowledge was relevant. Saudi Arabia was a supplicant to the Depart-

ment of Defense for sophisticated weapons sales. The Committees were concerned

that favors that the foreign governments did for the President in supporting the

Contras would be reciprocated by granting their requests for military sales—where
there is a quid, there will be a quo, members of the Committee said. Secretary

Weinberger apparently shared this view. The Walsh Report incorporates a memo ap-

parently passed to Weinberger by Meese, which says: "The Weinberger Doctrine:

FOR EVERY QUID THERE IS A QUO."™
Secretary Weinberger's notes confirm our conclusion that he was informed by

General Vessey of the $24 million grant by Saudi Arabia to the Contras. Had Sec-

retary Weinberger's notes been produced, we would have been able to refresh Sec-

retary Weinberger's recollection about his knowledge, and explored the policy impli-

cations of accepting the money from a foreign country for the Contras at the very

time that that country was seeking to buy sophisticated weapons systems from the

United States.

PRESIDENT BUSH'S ROLE

In early January 1986, President Reagan decided to sell missiles directly to Iran

in order to extricate the hostages. At the meeting to discuss this proposal, attended

by then Vice President Bush, Secretaries Weinberger and Shultz opposed the sales.

We knew from the testimony of Secretary Shultz and Admiral Poindexter that the

Vice President did not join in the Shultz-Weinberger opposition at the meeting. We
also retrieved an electronic message from Admiral Poindexter to Robert McFarlane
referring to Vice President Bush's "solid" support of the President's decision to sell

the missiles to Iran. Secretary Weinberger's notes confirm that Vice President Bush
concurred in President Reagan's decision.

THE NOVEMBER 1986 COVER-UP

The Independent Counsel in his report describes how in November 1986, after the

Lebanese newspaper Al-Shiraa revealed the arms-for-hostages sales, efforts were

made to rewrite history to cover up or minimize the President's involvement, includ-

ing his decision to authorize the sale of the HAWKs to the Iranians in 1985. It sur-

prises me that this has been treated in the media as a revelation. It shows how
short our memory is.

A substantial part of the Congressional hearings and a section of the Committees'

report were devoted to the November 1986 cover-up. We knew and reported, for ex-

ample, that Robert McFarlane had rewritten Colonel North's chronology to make it

appear that the Israelis had sold the HAWKs without the knowledge of the United

States. 17 We knew and reported that the President had actually signed a Finding,

which was backdated, authorizing the HAWKs sale as an overt arms-for-hostages

transaction. is We knew and reported that in November 1986 Admiral Poindexter,

in the presence of Colonel North, destroyed that Finding.™ It was a centerpiece of

Admiral Poindexter's immunized testimony. We knew and reported that a meeting

was held in Admiral Poindexter's office with Colonel North and others, at which Di-

rector of Central Intelligence Casey plotted to give perjured testimony before the

Senate Intelligence Committee;20 and we knew and reported that Abraham Sofaer

and Charles Cooper blew the whistle on that effort. 21 We knew and reported, of

course, that Colonel North shredded documents;22 and we knew and reported from

Attorney General Meese's notes that Admiral Poindexter had stated at a meeting

on November 24, 1986 that Robert McFarlane was the one who approved the HAWK
sales when Secretary Shultz explicitly had told the Attorney General two days be-

fore that the President had given approval.23 We also knew and reported that Attor-

ney General Meese, contrary to the information he had received from Secretary

Shultz, "specifically stated [in a press conference on November 25] that the Presi-

™ Iran-Contra Report at 45 & n.262 (Vessey Dep., 4/17/87, at 6).

^Iran-Contra Report at 45 & n.262 (Weinberger Dep., 6/17/87, at 74-75).
is Walsh Report at 45 & Tab 37.

" Iran-Contra Report at 298-99.
^Iran-Contra Report at 197.

^Iran-Contra Report at 197 & n.41 (Poindexter Test., Hearings, 100-8, at 18-21).

^Iran-Contra Report at 301.
2i Iran-Contra Report at 301.
^Iran-Contra Report at 307.
23 Iran-Contra Report at 317-18, 309.
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dent had not known about the November 1985 HAWK shipment until February
1986.

M24

Secretary Weinberger's notes for November 1986 confirm that Attorney Meese had
said that the November HAWK shipment was illegal but thev shed little additional
light on the cover-up other than confirming what we learned from other sources.

The test of whether Secretary Weinberger's notes should have been produced is

not, however, whether they provided new material information, but whether they
were the subject of lawful demands for production by the Committees and the Inde-

Eendent Counsel. They undeniably were, and the notes should have been produced
oth to us and to the Independent Counsel. I have heard no explanation as to why

they were not.

I realize that there is a difference of opinion about whether the Independent
Counsel should have exercised his prosecutorial discretion to prosecute former Sec-
retary Weinberger, given, among other reasons cited, his opposition to the arms
shipments and his age. But those are the very types of decisions that are best en-
trusted to a prosecutor who has no political allegiance to the President, and the out-
cry at President Bush's pardon of Secretary Weinberger only confirms how public
trust can be forfeited when prosecutorial decisions are made by the President or his
appointees, not by a non-political prosecutor.
The Weinberger case, however you feel about the merits, I submit, demonstrates

why we need an Independent Counsel, not why we should abandon the institution.

I thank you.

Senator Levin. Thank you, Mr. Liman.
Professor Dash?

TESTIMONY OF SAMUEL DASH, PROFESSOR OF LAW, GEORGE-
TOWN UNIVERSITY LAW CENTER, AND FORMER CfflEF
COUNSEL, SENATE SELECT COMMITTEE ON PRESIDENTIAL
CAMPAIGN ACTIVITIES

Mr. Dash. Mr. Chairman, Senator Cohen, it is a great pleasure
for me to be here again to both address this Committee and to urge
the reauthorization of the independent counsel legislation.

As Senator Lieberman reminded us, 3 days from now on Monday,
May 17, 1993, will mark the 20th anniversary of the opening of the
Senate Watergate hearings, and I believe it is fitting that the Sen-
ate now review and reauthorize this legislation.

The independent counsel legislation derives from the very first

recommendation of the Senate Watergate Committee, which was
chaired by Senator Sam Ervin. He has championed during this life-

time this legislation and if he were here today—if he were alive

today, I know he would want to be here talking to this Committee
and urging you to reauthorize this legislation as crucial to the Na-
tion. Nothing has changed since 1978 to show that this legislation

is not as crucial to the Nation as Congress believed it was then.
I am delighted to be present to have heard our new Attorney

General, Janet Reno, break precedent and forthrightly support this

legislation. This is consistent with the courage and integrity she
has already demonstrated so early in office. Janet Reno, as a good
lawyer, knows that there is a basic and unacceptable conflict for an
Attorney General or the Justice Department to investigate mem-
bers of their own administration. This is not to demean, as I think
we have all been recognizing, the integrity or courage of the Attor-
ney General.

I have no doubt personally that Attorney General Janet Reno
would try to be fair and objective, but that is not the issue. I think

^Iran Contra Report at 317.
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throughout history we have recognized that ours is a Government
of law and not of particular men and women, and that it is very

important, essential, that justice appear to be done impartially. I

think that is an important point that Senator Cohen has made sev-

eral times during this hearing.

By the way, I would like to ask the Committee to enter my full

statement in the record. I just want to summarize it now, but in

that
Senator Levin. We thank you for that, and all the statements of

all the witnesses will be a part of the record.

Mr. Dash. In that statement, I quote President Madison's posi-

tion—or Mr. Madison, at the time he made it—when he said that

if men were angels, we wouldn't need government. I am not going

to quote it completely, but what he was saying is that because men
and women are not angels, and angels don't govern us, not only

must the Government learn to govern itself, but it also has to gov-

ern the people, and that in the last analysis the people, who are

the ultimate sovereigns, must serve as a restraint on Government.
But the lesson of history has been that that isn't going to work un-

less you have auxiliary precautions, as Madison said, and Congress
chose this legislation as such an auxiliary precaution.

Now, there have been recommendations, and I think that former
Attorney General Katzenbach makes such a recommendation and
I have heard that recommendation made frequently by the Justice

Department, that we don't need an independent counsel because

the Attorney General can always, where there is an appearance of

conflict or a real conflict, appoint a special prosecutor.

With great pride, many of those who recommend this point to the

Watergate prosecutor, special Watergate prosecutor Archibald Cox,

and when he was fired in that very emotion period in our history

called the Saturday Night Massacre, Leon Jaworski, a very fine

lawyer with integrity, was appointed and continued and completed
the work of the Watergate special prosecutor's office. My suggestion

to the Committee is that that is not in any way an analogy. That
was a very unique situation in the history of our country.

Senator Ervin's committee had, all that summer of 1973, pro-

duced the remarkable hearings that aroused the outrage of the

American people. This was a successful operation of our separation

of powers where the Congress was able to inform the public of

what had happened, and the communication really carried out and
the public responded so that when Archibald Cox was fired in Octo-

ber of 1973, this was not seen by the public as some obscure event

in Washington involving politics, but they understood what hap-
pened. And it was their response to the White House, to the Con-
gress, to Government in Washington that really forced President

Nixon to step back and appoint Leon Jaworski.
We cannot rely on that kind of public response or knowledge of

what is going on, or the Watergate syndrome, to happen in the fu-

ture. Too often, a special prosecutor will always be seen, if not ap-

pointed under the structure of this legislation, as the servant of the

Attorney General, as part of the same conflict, particularly when
the special prosecutor answers to the Attorney General or to the

President, and there will not be the confidence in the administra-
tion of Federal criminal justice.
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As we have seen in the operation of the independent counsel bill,

it has worked well. You know, that has been said by members of
this Committee. It certainly has been said by Arthur Liman and it

is said by the Attorney General, Janet Reno. It has worked well.

In most cases, as we have seen, independent counsel have not been
these aggressive, ferocious people who were trying to get somebody.
They were independent, they were objective. They were fine law-
yers who took their duties seriously and in most cases have ended
up with recommendations of no prosecution.
How remarkable that the philosophy behind the independent

counsel legislation worked because everybody, the public and the
media, accepted that. I repeat, even in cases where there was so
much public ill will and media ill will against former Attorney Gen-
eral Meese, and where two independent counsel after reviewing the
charges against him found no basis for prosecution, there was com-
plete acceptance of that. There was complete acceptance. There was
not even media criticism.

Imagine, if the Department of Justice had engaged in the same
investigation and acted, by the way, with the same integrity and
with the same courage, what kind of outcry there would have been
of cover-up and whitewash, and that is what we are talking about.
We are not talking about malicious or corrupt attorneys general or

officials in the Justice Department. I have heard too much about
officials in the Justice Department seeing this kind of legislation as
an insult to them. It is by no means that. It respects them, but also

they are professionals, and every lawyer knows that under our code
of professional responsibility, where you operate in a conflict of in-

terest you have to step aside and let somebody else who is inde-

pendent engage in that work. It is so refreshing to see an Attorney
General like Janet Reno appear here today and say that to this

Committee.
Now, there have been serious criticisms of independent counsel

—

Walsh's handling of Iran-Contra. We are not here to go into the
merits of that or the demerits of that. I believe S. 24 corrects many
of the perceived concerns both from the point of view of fiscal ac-

countability and of term limitations.

I was interested to hear the Attorney General say that she is

concerned for Constitutional reasons whether you should have that
3-year review by the Special Court because that means then the
Court has to get into the supervision of what the independent
counsel does and that may create problems. I am willing to accept
it because I really believe it is a perceived concern. Even though
I don't believe it is a real concern, I agree with her and I agree
with other members of the Committee that in serious and major in-

vestigations by the Justice Department focused on individuals like

Noriega, for instance, the Justice Department takes just as much
time and spends maybe even more money.

But, nevertheless, these are perceived concerns. I think it is im-
portant that Congress, when it responds to these perceived con-

cerns, puts in the kinds of safeguards that the public wants to see,

and I don't believe that these safeguards are going to in any way
handicap a good, strong independent counsel. So I would support
the provisions in S. 24.
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Just briefly, and I mention it in my statement, there is one provi-
sion in Section 3(c) which attempts to make parallel the compensa-
tion for assistant independent counsel to assistant U.S. attorneys.
I ask the Committee to reconsider that on the ground that we are
talking about two different types of jobs. Assistant U.S. attorneys
are career-developing jobs. They last much longer. Young lawyers
who seek those jobs are willing to work at that kind of pay sched-
ule.

An independent counsel is appointed for a shorter period of time,
particularly now with our 3-year review. That counsel must look
for some very fine, experienced trial lawyers. He will frequently
find them in the offices of law firms, practicing lawyers who used
to be assistant U.S. attorneys. They have moved up, and it would
be difficult, I think, to be able to get a really experienced trial law-
yer to work as an assistant independent counsel to have to come
in and interrupt his private practice at the compensation levels of
Assistant U.S. attorneys. I know we are worried about the expendi-
tures, but I don't think we should curtail the ability of the inde-
pendent counsel to get the kind of experienced lawyers which
would perhaps, because of inexperience, lead to his work being ex-
tended rather than being done much sooner because of the experi-
ence of the lawyers.
Let me briefly turn to the issue that you have asked both me and

Arthur Liman to address which I think is a very significant issue
and I am glad you asked us to talk to it, and I will talk to it very
briefly because I cover it fully in my statement, and that is the
comparison between the scope and limitations of powers of an in-

vestigating Congressional committee and that of the independent
counsel.
There are suggestions and concerns, and I think through confu-

sion among the public and also the media, that this is duplicating
work, and it is a misunderstanding of our basic separation of pow-
ers concepts. It is not duplicating. It is absolutely essential at times
that Congress investigate the same Federal scandal than an inde-
pendent counsel might, or at least they do it one after the other.
Each, as Arthur Liman has indicated, serve different purposes.

Historically and constitutionally, Congress has served the pur-
pose under the separation of powers, and the Supreme Court has
upheld this oyer and over again, of conducting broad investigations,
compelling witnesses to come forward and give facts, not as crimi-
nal trials or to prosecute anybody, but to aid them in their Con-
stitutional responsibility to draft and enact legislation and, as
former President Woodrow Wilson said when he was a professor
years ago, to inform the public of how they are being served by
their Executive Branch.
The informing function of Congress, Wilson said, should even be

preferred to the legislative function. I think when Congress does it

well, it really allows our democracy to work because it lets the peo-
ple understand what is happening, and I believe that an informed
public will respond, and respond correctly, and that elected Execu-
tive officials will respond to what they want. So it is not duplica-
tion. It is essential and we should really expect both to do the job.
Now, one has to also recognize that Congress has broad powers

—

the Supreme Court has upheld them—in order to carry out its fact-
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finding function and to enact legislation. It has the full subpoena
power which can be enforced through contempt. It can compel testi-

mony. It has the power to grant immunity through court order to

witnesses where a witness before the Congress who has the Fifth

Amendment right under our Constitution not to testify, to get that

order of immunity which removes the Fifth Amendment power.

These are very broad powers and in having them—and by the way,
these powers are very much like a prosecutor's powers before a

grand jury.

But, actually, Congress has broader powers than independent
counsel. Because it is not a criminal trial and it is not prosecuting

or punishing anybody, the courts have held that the rules of evi-

dence don't apply. There is no burden of proof. It is not trying to

prove anything, but get facts. And the Sixth Amendment rights to

counsel, as in criminal cases, and confrontation with accusers don't

apply to Congressional committees, as they do apply to an inde-

pendent counsel.

These can create, if not used responsibly, very serious problems
for reputations of individuals, as well as prejudice to criminal

trials, particularly in the granting of immunity because frequently

if Congress grants immunity, that may be a key target of an inde-

pendent counsel. As we have seen in the North case, the court of

appeals has imposed such stringent limits on what the independent

counsel can do that, in advance, he must be able to show the trial

judge that in no way whatsoever does any of the evidence that he

is going to produce derive from the immunized testimony. Walsh
couldn't meet that burden, and therefore both Poindexter and
North's convictions were set aside. To some extent, Walsh has

taken the blame of that, but really I believe he did a professional

job of prosecution and the convictions by the jury were based on

substantial facts.

Therefore, Congress has a responsibility because in the future

now, how should Congress exercise its very broad powers under the

separation of powers of oversight where it is important to get facts

and certain witnesses who have those facts assert the Fifth Amend-
ment?
What I suggest is that in each case the Congressional committee

determine whether their investigation poses issues of such gravity

to the Nation and their facts are so persuasive that it is more im-

portant to reveal those facts publicly and on television now than

there be some future prosecutions.

If the answer is yes to that question that the committee has to

ask itself, then I have no question—and I think Arthur Liman was
right when he said that even if he had been able to predict the

court of appeals decision in the North case, he still would have rec-

ommended to his committee that the applications for immunity go

forward, and I say the same thing.

The Senate Watergate Committee had to make that decision.

Special prosecutor Archibald Cox asked the Senate Watergate
Committee not to give immunity to John Dean and Jebb McGruder,
two of our principal witnesses, and not have public hearings until

their prosecutions were completed. The committee decided that

what they had and what their responsibilities to the public were
in terms of this particular scandal, and particularly the President's
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involvement in it, that it was absolutely essential that they reveal
on television with the immunized testimony the facts of that scan-
dal even though there could not be future prosecutions.
We didn't have the problem in Watergate that prosecutions were

in any way prevented by the immunity because most of our major
witnesses who got immunity also pleaded guilty in the Watergate
prosecutions, and so that issue didn't come up, but it certainly did
come up in Iran-Contra.

If the answer is no, if a Congressional committee decides that ob-
viously they are engaged in an important investigation, but it real-

ly doesn't have that gravity of importance to the Nation, and that
criminal prosecutions, on balance, are more important, then a Con-
gressional committee must make accommodations with the inde-
pendent counsel, or the prosecutor if there is no independent coun-
sel, in order to protect the interests of accused persons and the
prosecutions, and maybe not put on the immunized testimony or
not seek immunity at that time or have public hearings.
There are many ways in which a Congressional committee can

obtain facts through executive session and other ways to aid it in
its legislative function. I believe that in the legislative function, it

is not as important to interfere with prosecutions as it would be in
the public-informing function, but there are times Congressional
committees, and I believe Watergate and Iran-Contra were both
such times, when it was important that Congress tell the public
what it knew even though it interfered with prosecutions.

Finally, you asked me to address
Senator Cohen. Mr. Dash, before you go any further, let me indi-

cate for the record that it is the general practice and policy of Con-
gress to defer to the Justice Department whenever there is a hint
that an ongoing criminal investigation is underway and that a
hearing would compromise that investigation. It is the general pol-

icy of Congressional committees to defer. The only two exceptions
that I am aware of are the two that you just mentioned, Watergate
and Iran-Contra.
Mr. Dash. I think that is very important, Senator Cohen, and I

am glad it is in the record because I think, as I say in my state-

ment, there were earlier parts of the history of Congress—and I

refer to those unfortunate days in the 1950s when Senator Joseph
McCarthy was conducting investigations—that a dark period in
history occurred. But I know the Congress since that period had
adopted remedial rules and practices, and that most members of
Congress today serving on such committees take those responsibil-
ities seriously and, although having broad powers, use them spar-
ingly and responsibly.

Let me conclude in responding to the question you asked me to
address as to which are considered by the public more impartial,
independent counsel prosecutions or Congressional committees. It

is a tough one because it is a comparison of apples and oranges.
I believe, by the way, that an investigating Congressional com-

mittee can win the confidence of the public if it acts in a way that
they deserve that confidence. But, nevertheless, there is always an
inherent question because often both the chairman and the com-
mittee and the majority of the committee are made up of members
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of a party that is opposite to the administration being investigated.

So there is always a thought that maybe it is not so impartial.

In general, I believe that the public perceives independent coun-
sel investigations more impartial than Congressional committees,
and that is to be expected. Congress created that office because
they were concerned about the lack of public confidence when an
Attorney General investigates his or her own administration, and
believed that if you set up an independent counsel the public will

have confidence in its impartiality. So I think the fact that the pub-

lic does vindicates the judgment of Congress that such an office is

necessary.
But at the same time, in no way should it derogate that issue

from the enthusiasm, in a sense, and from the responsibilities of

Congress to conduct their investigations. As I said, I believe that

Congressional committees can win the confidence of the public if

they act fairly and are objective, and they have that remarkable re-

sponsibility under our Constitution to check and balance the Exec-

utive Branch and to expose to the public what is going wrong if

something is going wrong.
So I think it is a very important issue that you address, and I

think it should be really emphasized to the American people that

Congress under our separation of powers has this unique function

and role, and it is a powerful one, but that it doesn't serve the pur-

pose of the independent counsel who is a prosecuting officer and is

there because Congress has concluded that that kind of office is

going to breed confidence in the impartiality of the Federal inves-

tigation. For that reason, I once again urge that the independent
counsel legislation be reauthorized and that we continue, particu-

larly under the leadership of an Attorney General who blesses it.

Prepared Statement of Samuel Dash

Mr. Chairmen and Members of the Committee:
My name is Samuel Dash and I am a professor of law at Georgetown University

Law Center, Washington, D.C. By way of personal background, from February, 1973

to September, 1974, I served as Chief Counsel and Staff Director of the U.S. Senate

Select Committee on Presidential Campaign Activities, popularly known as the Sen-

ate Watergate Committee. The independent counsel legislation derives from the

very first recommendation of the Final Report of the Senate Watergate Committee,
and was introduced by the late Senator Sam J. Ervin, Jr., Chairman of the Senate

Watergate Committee, as part of the Watergate Reform Legislation. I have also

served as Chairman of the Criminal Justice section of the American Bar Association

and as a member of the ABA's Standing Committee on Ethics and Professional Re-

sponsibility. I have been a trial attorney in the Criminal Division of the U.S. De-

partment of Justice and District Attorney of Philadelphia, Pennsylvania.

You have asked me, in addition to addressing the provisions of S. 24, to address

the scope and limitations of congressional investigations, such as the Senate Water-

gate Committee investigation, as compared to the duties and responsibilities of an
independent counsel, including the public perception of the impartiality of investiga-

tions conducted by congressional committees and independent counsel. I welcome
the opportunity to do this, since often congressional committees and independent

counsel (or special prosecutors) investigate the same criminal charges against the

same high executive branch officials, sometimes at the same time (as in Watergate)

or one after the other (as in Iran-Contra), and the two types of investigations are

frequently confused by the media and the public.

I want to stress at the outset, that investigations by a congressional committee

and an independent counsel of the same scandal are not improper or unnecessary

duplications. They are, instead, very necessary and essential applications of our sep-

aration of powers doctrine, and serve entirely different purposes. In short, congres-

sional investigations and hearings are essential to assist the congress in its constitu-

tional responsibilities to enact legislation and to inform the public on how they are
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being governed by the executive branch. Independent counsel investigations and
prosecutions carry out the responsibilities of the executive branch to enforce the
Federal criminal laws.
The scope of congressional committee investigations and hearings is generally

broader than those of investigations and prosecutions conducted by independent
counsel. The only limitations as to scope for a congressional investigation are that
it must serve a legislative purpose and t>e within the scope of the resolution author-
izing the investigation. A court will not entertain any challenge to it as long as it

meets these two requirements. Watkins v. United States, 154 U.S. 178 (1957); Sin-
clair v. United States, 279 U.S. 263 (1929); McGrain v. Dougherty, 273 U.S. 135
(1927).

Further, the restrictions on a congressional investigative hearing are much nar-
rower and fewer than those applying to an independent counsel prosecution. Be-
cause congressional hearings are not criminal trials and cannot result in the convic-
tion and punishment of anyone for violations of law, but can only be the basis for
remedial legislation and public education, congressional investigative hearings are
not bound by rules of evidence, not required to meet any burden of proof, and not
covered by Sixth Amendment rights to counsel or confrontation with accusers. Han-
nah v. Larche, 363 U.S. 443-445 (1960); United States v. Fort, 443 F.2d 670 (D.C.
Cir. 1971).
This means that so long as a congressional investigating committee can dem-

onstrate both a legislative purpose and some justification for its activities in the res-
olution authorizing its investigation and hearings, it can engage in a wide ranging
inquiry characteristic of a grand inquest, with which, in the past, it has often been
identified. So broad a public inquiring power, if irresponsibly used, particularly if

the hearings are televised, can result in unjustified harm to reputations of individ-
uals who are the targets of the inquiry. Such irresponsibility on the part of Senator
Joseph McCarthy in the 1950's produced a dark page in the history of congressional
investigations. Afterwards, congress did pass some remedial rules, and members of
congressional investigating committees today know they act under the shadow of
this history and use these broad powers more sparingly and responsibly.
However, even when an investigating committee acts properly and responsibly in

carrying out the mandate of its resolution, as I believe the Senate Watergate Com-
mittee did, its nationwide public exposure on television of allegations of criminal
violations by high executive branch officials can prejudice criminal trial juries
against these same officials when they are prosecuted by an independent counsel,
or can interfere with the ability of the independent counsel to conduct successful
prosecutions. Unlike congressional investigating committees, at trial, the independ-
ent counsel is bound by the rules of evidence, must meet a heavy burden of proof
of guilt beyond a reasonable doubt, and is covered by the Sixth Amendment rights
to counsel and confrontation with accusers on the part of the accused.
This tension between the constitutional responsibilities of the congress and the

duties of the independent counsel is even more aggravated by the fact that inves-
tigating committees, when authorized by their resolutions, can compel, by subpoena,
witnesses to testify and produce papers, under the penalty of contempt. A congres-
sional witness who is subpoenaed to testify or to produce papers has the same Bill
of Rights protection as a witness subpoenaed by an independent counsel before a
grand jury. The witness can assert the Fifth Amendment right not to be a witness
against him/herself. In such a case, however, the committee nas the same power as
an independent counsel to obtain a court order granting use immunity to the wit-
ness, which removes the need for the Fifth Amendment protection. The witness then
can be compelled, under penalty of contempt, to testify. 18 U.S.C. 6001-6005 (1970);
Kastigar v. United States, 406 U.S. 443 (1972).
Such a witness may be a key target of the independent counsel's investigation.

As was demonstrated in the prosecutions by Independent Counsel Walsh against
Colonel North and Admiral Poindexter, the grants of use immunity to both of these
individuals earlier to gain their televised testimony by the joint Senate/House com-
mittees investigating the Iran-Contra scandal prevented the convictions obtained by
the independent counsel from ultimately standing up. The opinion of the U.S. Court
of Appeals for the D.C. Circuit in United States v. North, 920 F.2d 940 (D.C. Cir.
1990), reversing North's conviction, placed such a stringent requirement on the
independent counsel to establish to the trial judge, in advance, that none of the evi-
dence he proposed to use derived in any way from North's immunized testimony be-
fore congress, that Walsh could not meet this burden.
There is nothing wrong with this outcome under our constitutional system of gov-

ernment. Congress' perceived needs trumped the prosecutor's duties under separa-
tion of powers principles. The Supreme Court has recognized this tension between
the legislative and executive powers. It has upheld the right of congress to compel
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the public testimony of individuals on the same criminal charges on which, at the
same time, a Federal prosecutor is investigating or prosecuting them.

In Hutcheson v. United States, 369 U.S. 599 (1961), the Supreme Court upheld
a conviction for contempt of congress of the president of a union who (without re-

sorting to the Fifth Amendment) had refused to answer questions from a congres-
sional investigating committee on the ground that they related to the same criminal
conduct for which he was being investigated by a United States Attorney.
An example of even more prejudicial conduct by a congressional committee is

Delaney v. United States, 199 F.2d 107 (1st Cir. 1952), where the U.S. Court of Ap-
peals for the 1st Circuit recognized the right of a congressional investigating com-
mittee to open up public hearings on criminal charges against a Collector of Internal
Revenue even tnough the collector had already been indicted on these charges.

While finding no fault in what the congressional committee was doing, the court re-

versed the collector's conviction because the trial court had refused to grant a con-

tinuance of the trial pending the completion of the congressional hearings.

Although under separation of powers principles such problems can exist between
the legislative and executive branches of government, congressional committees and
prosecutors, where possible, should attempt to accommodate each other's needs and
responsibilities. The concept of separation of powers was intended to provide checks
and balances to prevent any one branch from overreaching its powers and becoming
tyrannical. But it was not meant to empower one branch to consistently prevent an-

other from performing its constitutional duties. Fittingly, during the Senate Water-
gate Committee's investigation, Senator Ervin joked, I use to think that President
Nixon did not believe in the separation of powers. But now I know he does. He has
been doing all he can to separate the Senate from its powers."
This tension between the legislative and executive branches can be eased in most

cases if congressional investigating committees exercised their discretion respon-
sibly. Before immunizing a witness for public testimony, or putting on public hear-

ings, at all, a committee must decide whether what it is investigating is of such
gravity to the Nation's welfare, and its facts so persuasive, that public disclosure

of these facts through televised hearings now is more important than successful

criminal prosecutions later. If the answer is yes, then the committee's clear respon-

sibility is to hold its televised hearings with the immunized testimony regardless

of the harm it does to a future prosecution. But if the answer is no, as it should

be in most congressional investigations, then the committee should work out a coop-

erative arrangement with the prosecutor to prevent prejudice to accused persons
and to safeguard the prosecutor s case.

The Senate Watergate Committee had to make such a decision when Special Pros-

ecutor Archibald Cox requested that the committee hold no public hearings and not
immunize John Dean and Jebb McGruder until after his prosecutions. The commit-
tee decided, and Senator Ervin informed Cox, that the revelation to the American
people, through televised hearings, of the full Watergate scandal, particularly, the

President's role in it, was more important to the Nation than that certain law viola-

tors go to jail. Special Prosecutor Cox opposed the committee's applications to Judge
Sirica for orders granting immunity to Dean and NcGruder. Judge Sirica decided

in the committee's favor on the basis of the Hutchenson case, which, interestingly,

had been won by Cox, himself, when he was Solicitor General and argued before

the Court on behalf of Congress.
This discussion should make clear that investigations by congressional committees

and independent counsel serve entirely different purposes and neither substitutes

for the other. In most cases, both will, and properly should occur. Of course, the

value of such investigations, from the standpoint of the public's confidence in its

government, depends on how impartial the public perceives them to be. Which of

them the public perceives to be more impartial, congressional investigating commit-
tees or independent counsel, depends of course on the circumstances of each inves-

tigation and how each investigative body conducts itself.

In general, however, I believe the public perceives independent counsel to be more
impartial than congressional investigating committees. And that should be expected.

Congress created the office of independent counsel because it was concerned over

the Toss of public confidence in Federal law enforcement resulting from the obvious

conflicts of interest the attorney general has when he is required to investigate high

executive branch officials in the same administration. Congress believed that an
independent counsel could be expected to conduct the kind of objective and impartial

investigations in such cases the public will trust.

Congressional investigations can win the confidence of the public if they are con-

ducted fairly and objectively. However, the very fact that most often the majority

members and the chairman of the committee belong to the opposite political party
from the targeted administration must cause the public to suspect some partiality



51

on the part of the committee's investigation. Although this is an inherent problem,
it should in no way derogate from the value or necessity of congressional investiga-
tions and hearings. But it does serve to underscore the need for the independent
counsel legislation, which permits the criminal investigation and prosecution of high
ranking executive officials to be perceived by the public to be fair and impartial.

Now, turning to the provisions of S. 24, I strongly believe that re-enactment of
the independent counsel legislation is absolutely important to maintain the con-
fidence of the American people in investigations of serious criminal charges against
high executive branch officials. Nothing has changed since the initial enactment of
these provisions in 1978 to cause us to believe that they are not as crucial to our
nation today as we believed they were then.
Who should investigate such charges against high executive branch officials. Sure-

ly not the Attorney General and the Department of Justice, who ordinary are
charged with investigating and prosecuting Federal criminal law violations. The se-

rious conflicts of interests that confront them in such cases prevent them from ei-

ther actually being able to objectively enforce the law, or from appearing to be able
to do so. From the standpoint cf the public's confidence in the administration of
criminal justice both are equally destructive.

To recognize this obvious conflict is not to demean the integrity or courage of the
Attorney General or officials in the Department of Justice. But we must always re-

member that ours is a government of law, not of men or women, and that our laws
are fashioned to cover all times, not for any particular time or any particular man
or woman. The point was well made by James Madison in his often quoted passage
from the 51st Federalist Papers. He said:

If men were angels, no government would be necessary. If angels were to govern
men, neither external or internal controls in government would be necessary.
In training a government which is to be administered by men over men, the
great difficulty lies in this, you must first enable the government to control the
governed, and in the next place oblige it to control itself. A dependence on the
people is, no doubt, the primary control on the government, but experience has
taught mankind the necessity of auxiliary precautions.

The independent counsel provisions were intended by congress to serve as one such
auxiliary precaution.
Of course, the principal prosecutorial function of the Federal Government must

always rest in the Department of Justice. But in extraordinary cases, where the con-
duct of high ranking executive branch officials appointed by and serving at the
pleasure ot the President is involved, a separate mechanism is needed. The Supreme
Court in Humphrey's Executor v. United States, 295 U.S. 602, 629 (1935), stated
that,

One who holds his office during the pleasure of another, cannot be depended
upon to maintain an attitude of independence against the latter's will.

As Professor Archibald Cox testified before this Committee in 1975:

The pressures, the divided loyalty are too much for any man, and as honorable
and conscientious as any individual might be, the public could never feel en-
tirely easy about the vigor and thoroughness with which the investigation was
pursued. Some outside person is absolutely essential.

Congress believed that a triggering mechanism needed to be created which would
permit the appointment of a special prosecutor in circumstances when conflicts of
interest, implications of partiality or the appearance of professional impropriety
would make it inappropriate for a lawyer within the Department of Justice to han-
dle the matter.
Contrary to the complaints of critics that the independent counsel provisions will

invariably lead to prosecutorial abuse, the overall picture of this law has been one
of restraint. In the 14 years of this statue, it has been used sparingly and has
served the purpose for which it was created in providing a means of handling excep-
tional cases in a manner free of conflict but not causing this extraordinary mecha-
nism to be utilized excessively or routinely.
The results of these investigations also demonstrate the virtues of the statute. In

the majority of cases, the independent counsel has decided not to prosecute. How-
ever, because the counsel has been independent of the agency or individual inves-
tigated, the public has been willing to accept these declination decisions regarding
high level public officials as credible and free of any political taint.

In fact, it can be argued that this process has been most useful over the years
to the targets against whom informal complaints or charges have been lodged. For
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example, when Attorney General-designate Edwin Meese faced charges at his con-

firmation hearings that he has profited from his office as counselor to the President,

Mr. Meese himself asked that an independent counsel be appointed in his case "be-

cause there must be a comprehensive inquiry that will examine the facts and make
public the truth." When independent counsel Jacob Stein declined to bring any
charges against Mr. Meese, public confidence in the integrity of the appointment
process was restored and Mr. Meese was confirmed. It is difficult to imagine that

public doubts would have been similarly allayed by an inquiry conducted by staff

members at the Department of Justice investigating their possible future superior.

Similarly, in the Iran-Contra affair it was Attorney General Meese and President

Reagan who called for the appointment of an independent counsel under the conflict

of interest provision of the statute. It is important to remember that because the

individuals initially implicated were not covered officials, the independent counsel

statute was not automatically triggered in the Iran-Contra affair. Rather, this was
a voluntary decision by the Attorney General. In calling for the appointment of the

independent counsel, Attorney General Meese recognized that public confidence in

the integrity of government is bolstered by the presence of independent counsel, as

he announced: "Seeking an independent counsel in this case is consistent with the

President's desire to insure public confidence that all facts in this case be

ascertained and acted upon appropriately."

Had President Reagan, facing the worst crisis of his presidency, left the investiga-

tion to the Justice Department, public confidence in the fair administration of jus-

tice might have been severely shaken. Attorney General Meese, who was the Na-
tion's top law officer, was a longtime political advisor and allv to the President. A
decision not to prosecute could have been seen as a whitewash, while a decision to

prosecute only Tower level government personnel could have been seen as an at-

tempt to create a scapegoat. The call for an independent counsel allowed the Reagan
administration to avoid the appearance of any kind of coverup. The judicial appoint-

ment of an independent counsel restored credibility to the criminal investigation of

the Iran-Contra affair, and helped restore credibility to the United States govern-

ment.
In those cases where an independent counsel has decided to prosecute, the statute

has also proved its value. Four investigations have led to indictments; of those four,

two have led to multiple prosecutions. For the most part, the results have been ei-

ther guilty pleas or jury verdicts of guilty. In a few celebrated cases, particularly

in Iran-Contra, some convictions have been reversed on legal issues on appeal. In

no case have there been suggestions that independent counsel lacked sufficient evi-

dence to substantiate their charges or that tney failed to prosecute the cases in

court in a fair and professional manner. In short, the prosecutions, like the declina-

tion, have maintained the public's confidence in the fair and impartial administra-

tion of criminal justice.

One criticism that has been leveled at the independent counsel statute involves

the seemingly excessive length and cost of certain investigations. It is both inac-

curate and unfair to use one or two investigations as a paradigm for all investiga-

tions under the independent counsel statute. The length and expense of any crimi-

nal investigation are direct functions of the complexity of the case or series of cases.

It is impossible to generalize as to an optimum length of time or a cost ceiling fob

criminal investigations, be they Federal or state, because such investigations are by

nature fact-specific. Some cases can be handled expeditiously; others cannot. These
principles apply whether the criminal investigations are conducted by an independ-

ent counsel or by the Department of Justice.

In the Iran-Contra investigation, the office of independent counsel has had to con-

tend with scores of witnesses scattered across the United States and the world, na-

tional security concerns, classification issues with voluminous documents, parallel

Congressional hearings posing difficult immunity problems and many other issues

which tend to delay final resolution.

Were such a series of cases involving many potential targets thoroughly pursued

by the Justice Department, that investigation, too, would have sufficient costs and
be quite time-consuming for investigation and litigation. Expenditures by an inde-

Eendent counsel come under more intense scrutiny, however, because, unlike the

udgets of other law enforcement agencies, all costs of staff and personnel are item-

ized for that one investigation.

Both the Iran-Contra and HUD cases involved widely publicized allegations of

misconduct or corruption at high levels of the former Reagan administration. Leav-

ing such investigations to the executive branch would have undermined public con-

fidence in their neutrality and thoroughness. Instead, as a result of the independent

counsel, the public has been confident that the investigations have tried to find the

truth, not cover it up.
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In any event, it is important to focus on the overall impact of the independent
counsel provisions and the conduct of all the independent counsel as a whole, rather
than concentrate on any one investigation in particular. It is the wisdom and func-
tions of the mechanism that should be judged, not the specific strategic decisions
of one or two independent counsel. In my view, the mechanism has proven to be
highly successful.

Nevertheless, I have no serious objections to most of the added cost controls pro-
vided in Section 3 of S. 24. They meet perceived concerns, will promote better fiscal

accountability, and should be welcomed: by independent counsel appointed in the fu-

ture.

However, Section 3(c), limiting the pay of employees of the independent counsel
to levels not to exceed those payable for comparable positions in the Office of United
States Attorney for the District of Columbia, can create problems that will handicap
the independent counsel. The essential difference between positions in the United
States Attorney's office and in the Independent Counsel's office is that in the former
these positions are longer lasting and career building, and, therefore, lawyers—usu-
ally at the beginning of their careers—are willing to be paid at these levels.

On the other hand, the Independent Counsel a office is a temporary office—lim-
ited, realistically under S. 24, to three years. The independent counsel has to staff
up immediately on appointment and must find well qualified and experienced trial

lawyers who do not have to be trained. Such qualified lawyers usually can be found
in the litigation sections of law firms, earning incomes substantially higher than can
be earned in the United States Attorney's office. Often these lawyers have grad-
uated from the United States Attorney's office to better paid positions and cannot
be expected to be willing to go backwards.

In addition, permitting the independent counsel to hire such experienced trial

lawyers should result in reducing costs rather than increasing them. These lawyers,
because of their skills and professional judgment, can be expected to make speedier
discretionary decisions on whether prosecutions should be initiated or not. On the
contrary, less-skilled lawyers who might be available at lower levels of compensa-
tion, may cause the investigation to be prolonged.

In conclusion, the events from the Watergate scandal through the Iran-Contra
and HUD affairs demonstrate the continuing need for a mechanism to assure the
public that allegations of criminal misconduct by high-level executive branch offi-

cials will be investigated by neutral, independent counsel, who are free from par-
tisan political ties or pressures.
Our government's legitimacy is based largely on its accountability to the American

people. In general, the different branches of the Federal Government are able to
hold each other in check. However, when there are allegations of misconduct within
the branch which has the responsibility for prosecuting such activities, this account-
ability has the potential to break down, and, in doing so, threatens the very integ-
rity and legitimacy of the United States government.
The independent counsel law plays a critical role in maintaining this integrity and

accountability.
I urge the Congress to reenact this vital law.

Senator Levin. Thank you, Mr. Dash. You have indicated in your
testimony that the independent counsel law should be used in spe-
cial cases and that the facts are, though, that in some of those in-

vestigations there are sort of ordinary, garden-variety violations
which are uncovered. Arlen Adams is an example of that. He has
been in office a number of years, appointed to investigate allega-
tions of criminal wrongdoing by hign-level HUD officials, but dur-
ing that process there have been a number of indictments and con-
victions for bribes by a lot of lower-level people.
Now, would it be appropriate for the independent counsel to have

the authority to hand off the average criminal case to a U.S. attor-
ney and to limit the independent counsel's prosecutions to individ-
uals for whom there could be a conflict or an appearance of con-
flict?

Mr. Dash. Clearly, Senator Levin, I believe that one of the prob-
lems in independent counsel Walsh's mandate and responsibilities
is it was very broad and much of it took as long as it did and cost
as much because he was doing the universe. I think we ought to

v
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recognize that the principal prosecutor in Federal criminal law is

the Attorney General and the Department of Justice and the U.S.
attorneys, and this legislation was never intended to interfere with
that.

It is those very limited and special cases where you are dealing
with the conflict that you need the independent counsel. If, in the
course of an independent counsel's investigation based on that con-

flict situation, he or she comes across the kinds of violations you
are talking about, it would seem to me that the independent coun-
sel not only should, but would like to send that material back to

Justice or a U.S. attorney and focus on what he was appointed to

do. I think that would first be economical, it would be right, and
it would be consistent with the purpose of the bill.

Senator Levin. Thank you. Mr. Liman, I want to ask you about
the final reports, and also Professor Dash. The law that expired
provided for the independent counsel to file reports with the Spe-
cial Court at the end of the investigation. Then it is up to the Court
to decide whether to make that report public or what portions of

the report to make public. Now, that is a departure from normal
prosecutorial practice. Normally, if someone is not indicted, that is

the end of it. There is no official document setting out all the ques-

tionable things that he or she may have done.

Could you give us a comment on that final report? Should there

be a presumption in favor of public disclosure or against it?

Mr. Liman. Well, it really is a throwback to the days of present-

ments by grand juries. That practice was discouraged and for the

most part abolished because of the potential for unfairness to per-

sons who have not been charged and who may be criticized in a re-

port and who do not have an opportunity to respond.

The problem is that particularly in cases where an independent
counsel makes a decision not to prosecute, if you do not have the

report by the independent counsel, then the public has no way of

understanding what the basis of the decision was. I therefore favor

in those very special circumstances where we will have independ-

ent counsel that the court have the power to make the report pub-
lic, and I also think that the court ought to exercise that discretion

in favor of public disclosure, but with sensitivity toward the rights

of individuals, and it may be that portions of the report will have
to be redacted if they unfairly disparage individuals.

Mr. Dash. Can I address that?
Senator Levin. Sure.
Mr. Dash. It is a troublesome question and I think it is quite

true that it is quite different than the way prosecutors behave. I

think the report requirement was put in because of a sense that

maybe the independent counsel isn't accountable, and therefore you
have to provide some sort of accountability by the filing of a report.

The analogy, and I think Mr. Liman has raised it on the old pre-

sentments—the organized crime control bill of 1970 did allow grand
juries who did not indict to issue a presentment and then it offered

to the person who wasn't indicted but who was now charged with
some wrongdoing the right to submit a defense and that would be
incorporated in the presentment.

I believe under the independent counsel legislation that is true,

too, that if an independent counsel is not going to indict, but is
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going to include various charges against that person in a report,

that individual is given the opportunity to file a statement which
is appended to the report or included in the report so that that is

his defense. But, you know, it is not really the same thing. You are
not defending yourself as well as you would be able to if he had
been tried and could confront witnesses and put on witnesses. It

is a very troublesome issue.

I favor the report and that it go to the court. I might move a lit-

tle away from Mr. Liman's statement in that I would put a pre-
sumption of secrecy rather than public release and leave it to the
discretion of the court, where there is so much controversy and so
many issues with regard to that particular charge, that the inde-
pendent counsel's decision comes as a great surprise and that there
is a need in order to settle the question of public confidence that
maybe the court would decide. But in most other cases, I would
think it really is nobody else's business, if the independent counsel
decides not to indict, why he decided not to indict. He has the con-
fidence of the public.

Senator Levin. Critics have charged that the Walsh investigation
has taken too long and has cost too much. Mr. Liman, I think you
have one of the most informed views of what is involved in that in-

vestigation. Do you agree or disagree with the charge?
Mr. LlMAN. Well, it is very hard for somebody, even somebody

who was as immersed in the facts as I have been, to second-guess
a prosecutor. I think that Judge Walsh has had obstacles that no
prior independent counsel faced. YOu may recall from our hearings
that we had to refer to countries as country 1 and country 2 and
then the public could look in the New York Times or their local

newspaper and they would get the key as to what those countries
were. The degree of over-classification was extraordinary in Iran-
Contra, and that was a major problem for Judge Walsh.

Second, he had people who stonewalled. Third, I really think it

is perhaps the unfairest of all criticisms to challenge him because
the Weinberger indictment came out so many years later when it

was Secretary Weinberger who made the decision not to produce
his notes. I would think that Secretary Weinberger and his sup-
porters were the last people in the world who could be complaining
about delay when, if they had produced those notes early in the in-

vestigation as they were subpoenaed, Secretary Weinberger not
only would not have been indicted, but the investigation could have
been brought to a conclusion much earlier.

Senator Levin. On the Weinberger
Mr. Liman. I also believe, Mr. Chairman, that when an investiga-

tion continues for more than 2 years, say, there is an inherent dy-
namic that prolongs it because the staff who have been marshaled
for the original investigation leaves. You then have to bring in new
staff and it almost becomes like a platoon system. The Walsh in-

vestigation suffered from that and I do not believe that that was
Judge Walsh's fault. It was just built into the fact that the people
who were on the staff could not stay for the duration.

Senator Levin. On the Weinberger notes issue, your testimony
goes into that in some detail. The usefulness of the notes to you
and to the independent counsel are somewhat different, but they
were useful to both of you, you have testified, for various reasons,
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including corroboration of certain things that you already knew
and perhaps some new material. But it would also be important to

the independent counsel in terms of whether or not people had lied

about certain testimony to Congress.
My question to you is this. Your testimony, for instance, relative

to the Weinberger notes says that the Weinberger notes reflect that

he was advised in November of 1985 of the proposed Hawk ship-

ment, knowledge that he denied in his testimony to Congress. You
indicated that had those notes been produced to you that you
would have been able to confront him with the fact that his own
notes record that he was aware that the President had approved
the Hawk shipment.
Your testimony also says, on the Saudi Contra contribution, that

Secretary Weinberger testified that he did not recall knowing about
the pledge of $24 million from the Saudis to the Contras, but that

his notes confirm your conclusion that he was informed by General
Vessey of the $24 million grant by the Saudis to the Contras. So
in that regard, at least, those notes would have been some very
powerful confirmation of some facts that you reached as a commit-
tee. Is that correct?

Mr. Liman. Mr. Chairman, that is correct, though we had no
doubt about the conclusion that he had been informed and we had
no doubt about the conclusion that the President approved that

Hawk shipment, in violation of the law. I think the greatest signifi-

cance of the notes is that they weren't produced.

Mr. Dash. Could I

Senator Levin. I want to follow up on that, though. On that one
point as to what the committee already thought it knew—or

knew—and would have been corroborated by the notes, there is one
area, at least, where the committee report indicates a lack of a
record where the notes are very relevant, and that was on page 203
of your report where the question was—on that Hawk transfer for

hostages, you indicate on page 203 that the then-Vice President

—

excuse me—that there is no record that the Vice President ex-

pressed any views at the January 1986 meeting in the White
House on that question.
But according to your testimony today, and I think it is accurate,

Secretary Weinberger's notes confirm that Vice President Bush
concurred in President Reagan's decision. So there you have not

just confirmation and corroboration, but you have some added ma-
terial that could have affected the conclusion of the committee. Is

that not correct?

Mr. Liman. Well, Mr. Chairman, I think there is a slight mis-

understanding. Our report did not say that we did not know wheth-
er the Vice President had approved the Hawk shipments. We were
referring to the January meeting which had nothing to do with the

Hawk shipments, and I know of no evidence even as I sit here

today that the Vice President, and then President, Bush, was con-

sulted about the Hawk shipments. Secretary Weinberger's notes do

not bear on that.

What they bear on is that the Vice President was in support of

the President's decision to sell arms to Iran as part of the effort

to get the hostages back, and there we had testimony
Senator Levin. Let me just pursue that and then I will conclude.
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Senator Cohen. Mr. Chairman, could I inquire as to why we are
pursuing this particular issue in this detail?

Senator Levin. Yes, because it is in his testimony. I just want
to ask one more question on this. I think it is an important point,

and then you can correct my impression if it is not accurate. It goes
to the question of what information would be in these notes which
would either corroborate conclusions you already had reached as a
committee or would have provided some additional information.
The Iran-Contra report on page 203 said that "At the full NSC

meeting on January 7 where the President, the Vice President, Sec-
retaries Shultz and Weinberger, Attorney General Meese, Casey,
Poindexter and Regan. While Secretaries Weinberger and Shultz
continued to object strenuously, all others favored the plan or were
neutral. Secretary Weinberger, who said he had no advance knowl-
edge about the subject, found it to be 'very much a re-run' of the
December meeting, except that now the President decided to go for-

ward with the plan."

And then this is a quote from Secretary Weinberger's testimony:
"I made the same points, George Shultz made the same points. Bill

Casey felt that there would be an intelligence gain, and there was
also talk of the hostages as one of the motivating factors—but the
responses of the President seemed to me to indicate he had
changed his view and had now decided he wanted to do this." And
then the next sentence in the Iran-Contra report about that Janu-
ary 7th meeting is that, "There is no record that the Vice President
expressed any views."
Now, all I am saying is this, that one of the notes of Secretary

Weinberger was that on January 7, 1986—this is his own hand-
writing entry, "Met with the President, Shultz, Poindexter, Bill

Casey, Ed Meese, in Oval Office. President decided to go with Is-

raeli-Iranian offer to release our 5 hostages in return for sale of
4,000 TOWs to Iran by Israel. George Shultz and I opposed. Bill

Casey, Ed Meese, and Vice President favored, as did Poindexter."
My only point is, is that not some evidence, that note of Sec-

retary Weinberger, that the Vice President did express a view on
the subject?

Mr. Liman. The answer is yes, but we knew that the Vice Presi-
dent supported the President on this because we had testimony
that the only two who opposed the President's decision at that
meeting were Secretary Shultz and Secretary Weinberger. What we
did not know and what nobody recalled and what we do not know
from the Weinberger notes is what the reasoning was that the Vice
President employed.

It was of importance to us because the Vice President was Chair-
man of the President's Task Force on Terrorism and he had issued
a report that had opposed bartering for hostages. The report actu-
ally opposed negotiating with hostages if you were going to give
something to them in return for releasing hostages. In the light of
a very strong position that the Vice President had taken publicly,
we were interested in what was the reasoning that led him to sup-
port the President against the objections of the two Secretaries,
and that I still do not know as I sit here and testily and I have
read fully the report of Judge Walsh.
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Senator Levin. I have taken more time than I should. Let me
turn it over to Senator Cohen.

Senator Cohen. Mr. Chairman, I would like to suggest that we
not make the reauthorization of the Independent Counsel Act turn
upon an examination of whether Judge Walsh was correct in pur-
suing an indictment against Caspar Weinberger. If that is going to

be the case, then I think you will find the spirit of bipartisanship
that we hope to generate breaking down on party lines, with some
justification. If we are gong to turn this hearing into an examina-
tion as to whether or not there was an appropriate indictment or

a failure to come forward on the part of Secretary Weinberger,
truthfully then I think we have to have a separate hearing and not
confuse that particular issue with the broader goal of what we are
seeking to do here.

I think it is fair to say, and I have not had occasion to say this

publicly, Mr. Liman, that you performed, I thought, yeoman work
in holding a bipartisan spirit together, at least as far as the Senate
was concerned, in the way in which you approached the investiga-

tion. You had the unqualified support of Republicans as well as

Democrats in the way you carried out that responsibility, and the
report that you filed, I think, was not only fair, but very thorough,
and one which stands uncontradicted today.

The first question I would ask you is, notwithstanding the Wein-
berger notes, is it your understanding that any of the contents of

those notes would change anything in terms of the conclusions of

the report itself?

Mr. LlMAN. They would not, Senator, and I thank you very much
for your comment.
Senator Cohen. The committee, in fact, made it very clear that

whether the President knew or didn't know, he ultimately was re-

sponsible and he created an atmosphere in which those under him
were able to carry out that particular matter. Whether the Vice
President knew or didn't know or whether he agreed to it or not,

it is very clear that he too was accountable for the process itself,

and that is spelled out very clearly in the Iran-Contra report, and
also, I might add without being too self-serving, in a book entitled

Men of Zeal written by two authors for which I have the greatest

respect. But, nonetheless, I think we ought not to be indulging in

an examination of Judge Walsh and the propriety of how he went
about his investigation.

I was going to play the devil's advocate and Senator Cochran
walked back in.

Senator Cochran. The devil himself.

Senator Cohen. The devil himself came back. [Laughter.]

Let me be the devil's advocate for a moment. Let me ask you Pro-

fessor Dash, Archibald Cox was a special prosecutor, but he was
appointed by President Nixon. He was fired by President Nixon
and that set off a political firestorm. Then he appointed Leon Ja-

worski, who also was a special prosecutor but ultimately account-

able to the President, who was not fired by the President. In fact,

he could not have been fired politically without invoking a second
firestorm which would have consumed President Nixon even more
rapidly perhaps than the first did.
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What is wrong with the argument that we should let President
Clinton or his successor appoint their special counsels, special pros-
ecutors, independent counsels, and let them be accountable? If the
President takes action to fire them, he will be held accountable just
like President Nixon was, and ultimately there will be a political

judgment rendered either by a Congressional committee seeking to
investigate and impeach the President or by the public at the next
electoral cycle.

What is wrong, for example, with asking the federal government
to simply follow the example of Dade County in Florida where the
governor appoints the special counsel and is accountable for the ap-
pointment of that individual? What is the argument against that?
Mr. Dash. Well, I think the argument simply is that we cannot

blot out the Saturday Night Massacre, and I don't believe the fact

that Leon Jaworski was appointed after is a justification for that
process. I believe that there was such a sundering of trust, leading
ultimately to the unprecedented resignation of a President, that we
cannot afford to try those things again even though those things
are in history and future Presidents are going to worry about them.

I believe that we still will have what I think you were suggesting
earlier, the appearances of conflict. If a President or an Attorney
General appoints a special prosecutor to investigate serious Federal
criminal charges against members of that administration, high
members, it will look like an inside deal no matter who they ap-
point. It will not get the public confidence.

If that particular special prosecutor does the job as courageously
and with the integrity of some of them that have found no basis
for prosecution, you are going to find the criticism of whitewash
and cover-up, and my fear is that such a special prosecutor, who
will usually be a person of great integrity, will worry about that
so that he or she will bend over backwards in caution and bring
indictments when there shouldn't be indictments. I don't believe it

leads to fairness of prosecution.
I believe that whole situation has so been tainted by what hap-

pened in Watergate, I don't think we can forget it and I believe it

is part of our history now and it is what led to this legislation, and
I believe it is what led to the Attorney General here today to say
that an Attorney General ought to welcome the process of the inde-
pendent counsel rather than to challenge it because it takes her off
the hook and it puts the burden on an independent counsel who
now must proceed with the confidence of the public.
So the clear answer is that, yes, it is a method of doing it. Dade

County has a method of doing it, or Florida has a method of doing
it. I don't believe it is as good as Congress has now chosen to treat
it. I believe that we have provided that kind of auxiliary precaution
that Madison talked about way back of recognizing that there are
certain times, and they are not often—it is very sparingly used, but
certain times when this mechanism is important to preserve the
confidence of the public, to permit the Justice Department to con-
tinue to do its regular things without attack and to allow the Presi-
dent to carry out his Constitutional responsibilities without cyni-
cism on the part of the public, and people not worrying about what
special instructions were given to the so-called special prosecutor
to protect the administration.
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Therefore, I think that what you have done is wholesome and
meets our separation of powers check and balance system much
better than the halfway—it is not that it is not a good idea and
can't work sometimes, but it is a halfway measure, and I think
what you have done here meets the requirements much better.

Senator Cohen. Mr. Liman, I want to refer to a book called

Undue Process written by Elliot Abrams, a young man who got
caught up in the Iran-Contra matter who had, to that point, an
outstanding and stellar career both as a private attorney and then
as a member of the administration which was ruined because of
what happened during that time.

I am looking at page 42 of the book and he says, "There is an
old New York saying, a prosecutor can indict a ham sandwich if he
wants to." Is that an old New York saying?
Mr. Dash. It sounds like it.

Mr. LlMAN. I think I may have uttered it at times.

Mr. Dash. Wouldn't it be a corned beef sandwich in New York?
Mr. Liman. But I would say that if you wanted to call a witness

before this Committee in support of the Independent Counsel Act,

you could call Secretary Donovan, who was not indicted by the
independent counsel, but then indicted by an accountable district

attorney, went through, I believe, a 6-or 7-month trial, was acquit-

ted, and probably is spending the rest of his life trying to raise the

funds to pay the legal fees of a distinguished New York lawyer in

.

defending him.
Senator Cohen. Let me go on to the quote because I think every

one of us here who has had some prosecutorial experience knows
that you can indict virtually anyone for anything. If you are before

a grand jury and you ask for an indictment to be returned, it is

highly unusual that you could not return that indictment.

But let me go on to what Mr. Abrams is saying. He said, "True,"

meaning a prosecutor can indict a ham sandwich, "but he usually

doesn't want to because around the corner there is a drug dealer

to indict, a man who stole $100 million to prosecute, a murderer
to put away. For Walsh and company, around the corner was going
home, obscurity, boredom. Was I the ham sandwich?"
Mr. Abrams is making the point that if you had a normal situa-

tion with a prosecuting attorney, he would be overwhelmed with
cases to prosecute; that the allegations pertaining to Mr. Abrams
were so insignificant that normally an attorney, let us say, within
the Justice Department would say that is of de minimis concern
and the law does not concern itself with trifling matters and, there-

fore, let us go on to the drug dealers or let us go on to the car-

jackings or let us go on to the murder/rape/stalking cases.

Now, I suppose you can make the argument that this is precisely

the reason to have an independent counsel because normally a
member of the Justice Department is so overwhelmed he would not

focus upon that particular issue. You could argue that, but I think
the point that Mr. Abrams is raising is that an independent coun-

sel, because he has nothing else to do, now takes an issue which
may start out small but he puts it under a prosecutorial magnify-
ing glass because he has nothing else to do, and suddenly that lit-

tle mole becomes a cancer which consumes that individual. So,

therefore, he is treated differently than an average citizen might be
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under the normal criminal investigative system. What is your re-

sponse to that?
Mr. LlMAN. Well, Senator Cohen, Mr. Abrams never served in a

prosecutor's office. A young prosecutor who has a portfolio of 50
drug cases, if given the opportunity to investigate Secretary

Abrams, would put aside those 50 drug cases, and indeed there

would be a competition in the office as to who would get the

Abrams case. That is the real world. If you are doing nothing but
drug cases and you have the opportunity to investigate somebody
who holds high office, that case will attract your attention.

Now, that still doesn't answer the question of whether a public

official is being held to a higher standard than a private citizen.

Senator Cohen. But we found that, did we not, in the Ham Jor-

dan case?
Mr. Liman. That is right, and I would say that public officials or

public figures should expect to be held to a higher standard. It is

a fact of life once you enter the public arena either as an elected

officer or simply because of the work you do.

Senator Cohen. But we did make some changes. I just make this

point to try to clarify the record on this. I think it is somewhat un-
fair to take a situation like Ham Jordan where he was prosecuted

for the possession of a small amount of marijuana. I have to clarify

that. He was investigated for

Mr. Liman. He was investigated and declined.

Mr. Dash. He was investigated. I think they investigated and de-

clined. They didn't prosecute.

Senator COHEN. I am sorry, he was investigated for possession.

As I recall, the argument was that he never would have even been
investigated for possession under the rules that existed within the

Justice Department at that time.

We felt that a legitimate case, in fact, was made that we ought
not to have a different standard so that independent counsels go
after someone simply by virtue of the fact that they hold a public

office. If the standards set within the Justice Department would
not have called for a prosecution under those circumstances, the

independent counsel should not prosecute either.

I think that we have corrected that. We no longer have the situa-

tion that an independent counsel who is appointed holds a public

official to a much higher standard than the average citizen.

Mr. Liman. Well, Senator
Senator Cohen. We changed the law to accomplish that, as a

matter of fact.

Mr. Liman. That is right, but I think that as long as you are

going to have criminal laws on the books that say that it is a crime
to smoke marijuana, it is very difficult to say that somebody who
sits in the White House should be exempt from that law.

Now, in the case of Ham Jordan, the independent counsel, Ar-
thur Christie, reached the conclusion that it should not be the sub-

ject of a criminal prosecution. That is the kind of discretion than
an independent counsel can exercise that I think would be more
difficult for a member of the Justice Department to do.

Senator Cohen. I think he based that upon the fact that the Jus-
tice Department itself would not have brought that prosecution.

68-271 0-94-3



62

Mr. Dash. Well, I am not sure, Senator Cohen. Ordinarily, I

think, applying those standards they wouldn't, but if it was Hamil-
ton Jordan, again, in Justice they might have bent over backwards
and done it, where the independent counsel had the independence
and the courage not to. The standards are there, but sometimes the
nature and public position of the individual forces a Justice Depart-
ment official to go ahead for the very reason that they want public
confidence. Therefore, I think that, again, this showed that inde-
pendent counsel was the best way to go because he acted with
forthright integrity.

Senator Cohen. I'm trying to come to grips with the argument
being raised by opponents of the legislation that once you have an
independent counsel there is a different standard for the investiga-
tion and prosecution of individuals which is much lower than that
of the Justice Department itself, so you have two standards of jus-
tice.

Mr. Dash. I don't believe that accusation is true, and I don't be-
lieve it is true that most independent counsel sit around with noth-
ing to do and then seize upon these little matters. I mean, inde-
pendent counsel Walsh, who was the one who did bring the indict-

ment against Abrams, had much more important things to do. He
was carrying out his mandate. This fit within the mandate, and I

don't believe the accusation that when you put in an independent
counsel people are treated that much differently because if you
really look at the complaints throughout the country about whether
or not Justice Department officials and U.S. attorneys fairly pros-
ecute, you will hear, particularly if you listen to defense counsel,
that there is an awful lot of unfair, discriminatory and abusive
prosecution by Federal Justice Department officials. That doesn't
mean that that is true, also. The point is that most targets of in-

vestigations, and it is a target who wrote the book, always feel that
they were badly treated.

Mr. Liman. Senator, let me add to that because I think it goes
to the heart of the debate about independent counsel. I believe that
even if you look at the Walsh record of prosecutions Justice Depart-
ment prosecutors or district attorneys might have insisted on
harsher pleas than he did. It just simply is not the case that inde-
pendent counsel are tougher on the targets of their investigation
than Justice Department lawyers would be.

Those of us who have dealt with the Justice Department know
that if you are representing somebody who is highly visible that
person is going to be held to a strict standard, that the investiga-
tion is going to be thorough, and that there might be an indictment
returned in circumstances where if the person was not as well-

known or notorious, there would be no charge at all.

I think the Independent Counsel Act has overall worked to the
advantage of the targets, and it is like any other poll. If you poll

the people who have been indicted, they will feel the system is un-
fair. If you poll those people who were exonerated, they will all give
testimonials in favor of the Independent Counsel Act.
Senator Cohen. Mr. Chairman, I have played the devil's advo-

cate long enough. I yield to the devil now himself. [Laughter.]
Senator Levin. Are you referring to Senator Cochran?
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Senator Cochran. Is he talking about you, Mr. Chairman?
[Laughter.]
Senator Levin. Senator Cochran?
Senator COCHRAN. Well, thank you very much. I note that in the

case before the Supreme Court which was decided 7 to 1 in favor

of the constitutionality of the independent prosecutor law, Justice

Scalia wrote the dissenting opinion and talked about the fact that

a one-case prosecutor who had nothing else to do but investigate

and prosecute one case was inherently dangerous or inherently op-

pressive in relationship to the person being investigated, or the

persons.
I also note in that case that three former Attorneys General filed

briefs urging the Court to set aside the law creating the independ-

ent counsel—Edward Levi, William French Smith, and Griffin Bell.

So your suggestions to the Committee go counter to the suggestions

that were made before the Court by three former Attorneys Gen-
eral.

Mr. Dash. Yes.
Mr. Liman. They argued it on Constitutional grounds and I don't

think that
Mr. Dash. I think all three of them may also—I know Ed Levi,

whom I have great respect for, and William French Smith, also,

and Griffin Bell, didn't like the independent counsel provisions. I

think the Griffin Bell supported it because President Carter sup-

ported it, but afterwards I think he took opposite positions.

These were all very fine Attorneys General. I think except for the

one Attorney General we heard today, it has been an occupational

disease to be opposed to the independent counsel because they have
all seen it as a personal attack, as a question of their own integ-

rity, which I think unfortunately they shouldn't have done so. All

were people of great courage and integrity and honor, and it wasn't

the purpose of the legislation.

I think that Justice Scalia misses the point in his dissent be-

cause, again, it is true that most U.S. attorneys or assistant U.S.

attorneys who are carrying a docket have more than one case, but
in situations where you have the Justice Department really

targeting a particular individual like a Noriega or other cases of

that kind, then Justice Department lawyers are assigned to that

case. They have one case and they have a staff to help them and
there are investigators assigned to that case.

So I think that you have parallels in the Justice Department to

situations where you need an independent counsel in a major
charge against a high Federal official, and I have great trust in the

Justice Department officials who are not acting in conflict to be fair

even though they are assigned to conduct one investigation and one
prosecution, as I do to a good independent counsel to be able to do
that. So I don't believe the fact that there is one assignment, in es-

sence, makes the independent counsel a horrible example of unfair-

ness. I think
Senator Cochran. I have some other questions I want to ask. We

don't want to create gridlock here in the thing by too long an an-

swer. Mr. Liman, you were going to respond to my inquiry, too,

about your reaction to the amicus briefs.
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Mr. LlMAN. I think that you ought to view the independent coun-
sel as a neutral factor in terms of whether the independent counsel
is more likely to prosecute than not. I think you can argue that one
both ways and then the issue gets to matters such as accountabil-
ity that you are dealing with.

I would just refer you to the statement by Justice Jackson, who
I consider to have been the foremost prosecutor of this century in
this country, when he said, "While the prosecutor, at his best, is

one of the most beneficent forces in our society, when he acts from
malice or other base motives, he is one of the worst." He was talk-
ing about appointed assistant United States attorneys. I believe
that you cannot base legislation on assumptions that independent
counsel will be more likely to indict than an assistant United
States attorney. It depends entirely on the good judgment of the
person who is appointed.
Senator COCHRAN. One other thing that Justice Jackson said was

that with the lawbooks filled with a great assortment of crimes, a
prosecutor stands a fair chance of finding at least a technical viola-
tion of some Act on the part of almost anyone. I think the context
in which he said that was to focus the attention on one person, and
then to authorize a counsel to hire staff, investigators, to find if

this person has committed some violation, even technical, is almost
irresistible in some circumstances.
So the check and balance is that the Department affords the in-

fluence of fellow prosecutors the opportunity to have your views
tested in discourse with your colleagues at the Department, and
this is a part of the process that is absent in this situation where
you have the one office and everybody is there for one purpose, to
get to the bottom of whether Mr. X, Cabinet member so-and-so, vio-

lated some rule, some law. What is fair about that with respect to
the person who is being investigated?
Mr. Liman. Well, as you describe it, nothing is fair, but I wish

that I had the same confidence that the Justice Department had
these checks and balances that you have. I think that if you get
a high-profile individual, you have the same risk of the assistant
United States attorney or the United States attorney himself or
herself finding some technical charge to bring. In the end, it is a
matter of do you have people who have balanced judgment. The
lawbooks are filled with cases in which the U.S. attorneys bring
such cases.

Mr. Dash. Senator Cochran, the history of the Act has shown
that most independent counsel who had that power to find some
itty-bitty little charge ended up bringing no charge.
Senator Cochran. Well, I appreciate very much the fact that you

all are here today and discussing this with us. I am benefitting
from the conversation, and who knows, we might make a good deci-
sion. Thank you, Mr. Chairman.
Mr. LlMAN. Thank you very, very much.
Senator Levin. Just one additional question on the section of the

code which prohibits persons from corruptly obstructing a Congres-
sional investigation. In the Poindexter case, the D.C. Circuit de-
cided that in using the word "corruptly" the statute required pros-
ecutors to prove not that a person directly obstructed a Congres-
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sional investigation, but that he corrupted another person and got

that other person to obstruct the investigation.

My question here is are you familiar with the Poindexter decision

and just briefly, if so, were you surprised by it? Do you think that

we are going to need to change the law to respond to it?

Mr. Liman. I am familiar with it and if it is your intent that peo-

ple can obstruct your investigations as long as they don't corrupt

somebody else to do so, then you should leave your law as it is. In

light of the D.C. Circuit's decision, if you really take seriously the

question of impeding Congressional inquiries and obstructing Con-

gressional inquiries, then you should make sure that your law ex-

presses your intent.

Senator Levin. And in terms of someone who has been the coun-

sel for a committee in this regard, did you have a feeling as to what
the intent of that committee was?
Mr. Liman. I think that we expected people to cooperate. Indeed,

the President himself waived Executive privilege. We talked about

the Weinberger notes. People don't talk very often about that the

President of the United States made available to us his diary en-

tries. We couldn't have compelled him to do so. Clearly, the under-

standing was that we were to receive cooperation, not obstruction.

Senator Levin. Just finally on the Weinberger notes, I think Sen-

ator Cohen is, of course, right that the subject here is the inde-

pendent counsel reauthorization and not directly the Walsh inves-

tigation. The facts are, however, that the Walsh investigation has

been subject to significant attack and has been, I think, probably

the major argument against renewal, at least one major argument
against renewal of the independent counsel statute.

So your written testimony particularly, Mr. Liman, relative to

those notes, that they were relevant, that they should have been

produced, that they would have corroborated important facts, that

they would have confirmed other facts, is important because it

gives support to the legitimacy of that independent counsel. Is that

a fair summation of your point on that?

Mr. Liman. I think so, though Edward Bennett Williams, who
was a great figure in Washington, once told me that if you under-

take to conduct an investigation, then you ought to expect that you
yourself will become the target of criticism, and I think Iran-Contra

has borne that out.

Senator Levin. What we will do is

Senator Cohen. I would like to make a comment about that.

Senator Levin. Sure, go on.

Senator Cohen. Mr. Chairman, let me just say once more for the

record that the Congressional committee is criticized with having
compromised the independent counsel's prosecution of certain indi-

viduals. From my perspective, even if we had anticipated the

court's ruling, which I don't think anybody based upon prior prece-

dent could possibly have anticipated that interpretation of the im-

munity that was granted to either Admiral Poindexter or Colonel

North or anyone else, in my judgment, there was no alternative but
to grant the immunity to go forward because the single most im-

portant issue confronting the country was the question of the Presi-

dent's role in the entire affair.
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We tend to have very short memories. President Reagan's admin-
istration had become paralyzed with allegation after allegation.

There was pressure on Congress to resolve it. You may recall there
was a preliminary inquiry conducted by the Senate Intelligence
Committee. Senator Dole insisted that we try to wrap it up as
quickly as possible. President Reagan said please tell us what has
taken place in the administration. So there was lots of pressure on
us to find out what had gone on, including a request from the
President of the United States himself.

I would say that Arthur Liman did heroic work in bringing to-

gether a voluminous amount of information in a very short period
of time under political pressure from us saying let us resolve this,

we can't afford to have President Reagan's administration under
this cloud for the duration of his term. That would have been a ter-

rible penalty to impose upon the President, but especially upon the
country. So in this particular case it was far more important that
we go forward than to secure for Mr. Walsh the opportunity to

prosecute certain individuals.

Senator Levin. Thank you. If you are both willing, we would like

to keep the record open. There are some additional questions which
we would ask you. Thank you for your contribution to the Nation
and to this Committee.
Our final panel consists of two distinguished lawyers, Nicholas

Katzenbach and Sandy D'Alemberte. Mr. Katzenbach has held too

many positions in public service to name, the most significant, of
course, being his service as Attorney General during the Johnson
administration. Mr. D'Alemberte is the immediate past president of

the American Bar Association and he is representing, I understand,
the American Bar Association today. I will leave out other flowery
commentary because of the length of time that you two have been
sitting here listening.

Mr. Katzenbach, let me call on your first, and again our grati-

tude to you.

TESTIMONY OF NICHOLAS DEB. KATZENBACH, RIKER, DAN-
ZIG, SCHERER, HYLAND AND PERRETTI, AND FORMER AT-
TORNEY GENERAL OF THE UNITED STATES
Mr. Katzenbach. Thank you, Mr. Chairman. I thought in view

of the opinions already expressed here, I would sit on the defend-
ant's side of the table.

[Laughter.]
Mr. Katzenbach. Let me say that I have great respect for not

only the members of this Committee, but for very many other peo-
ple—Sandy D'Alemberte, Arthur Liman, Sam Dash, and many oth-

ers—who have taken a position different from the position that I

take in my prepared statement. I have not been convinced by their

arguments, and I suppose despite my great skills in oratory, I am
going to be unlikely to convince you, but I am going to try.

I think we are all in agreement with the fact that there can be
conflicts, and serious conflicts, which can occur for any Attorney
General, whatever the reputation, integrity or anything else of that
Attorney General is. There is no question about that. I mean, to

say that is just shooting fish in a barrel. It doesn't take you to this
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statute. It could take you to any number of variations of this. You
can't jump from conflict to this statute. That is a very big leap.

Now, why do I say that? I think the evil of this statute—and I

use the word "evil" advisedly—is that it says there are conflicts and
in these undefined or defined, broad situations, the Attorney Gen-
eral can't see that conflict and take himself out of it. To say that

doesn't demean the integrity of the Attorney General is, with re-

spect, absolute nonsense. Of course, an Attorney General can see

a conflict if he or she has any integrity at all. I have no doubt Ms.
Reno is a person of great integrity, and she has seen in the past

conflicts and she can see them again.

I am concerned with restoring confidence in the Department, and
to say that you are restoring confidence by appointing somebody
else and not letting the Attorney General participate in that deci-

sion is to very seriously destroy confidence in her leadership and,

if one carries it as far as I understood Senator Glenn to say—I am
sorry he is not here—carry it all the way down to all of the civil

servants there, they can't do it either, and I think that is very un-
fair to them and very unfair to the Department.
Now, let me say on any accusations, any information that is

made at any time about any of the people covered in the statute,

there is going to be a question of whether or not there is sufficient

evidence to prosecute. If there is sufficient evidence to prosecute

and a prosecution is made by the Department, it seems to me very

difficult to say, gee, there is some conflict of interest here that

shouldn't be going on.

Senator Cohen, you suggested nobody believed Bobby Kennedy.
They believed him when he prosecuted, and he prosecuted two very

difficult cases. The first one he did not disqualify himself on, and
that was the case of Judge Keough in New York, and there was no
more respected member of the House than Eugene Keough, his

brother, who believed his brother, the judge, to be absolutely inno-

cent, and he may have been right. He was also the man who put
President Kennedy over the top for that nomination. That case was
prosecuted and Judge Keough was convicted. The second case was
the case of Jim Landis in the White House. I said to Bobby, you
had better take yourself out of that case, and I took responsibility

for that case and he was indicted by Bob Morgenthau in New York
and pleaded guilty.

I think that the willingness to prosecute those cases helped the

integrity of the Department. The problem
Senator Cohen. What if he didn't indict?

Mr. Katzenbach. The problem, sir, is what I am coming to.

Senator Cohen. OK.
Mr. Katzenbach. The problem is if you do not, your law, if I un-

derstand it, says we don't give a damn if you do or not; you can't

do it. You will never have the opportunity to prove that you can
do this with integrity. You will never have the opportunity to say
I believe the public may think that I have a conflict here; there is

certainly an appearance of conflict, and for that reason I wish to

have somebody prosecute this case, whether they prosecute it,

whether they dismiss it, who is not subject to that conflict. I want
to make that decision. I don't want that decision made in advance
for me by the Congress of the United States.



68

I think preserving that is essential to restoring confidence in the
Department, and God knows it needs it. I don't see how you can
think for a minute that you are not undermining that confidence
with this statute because, sir, with respect, you are.

Let me make simply one other point I make in my statement,
and I don't know the answer to it. That deals with what you gen-
tlemen have been talking about in the Iran-Contra situation. The
problem there, as I think we all know, comes from the fact that
Presidents in both parties have felt that they had a wisdom in for-

eign affairs not shared by the Congress, and they are and have
been enormously resentful of laws that interfere with the broadest
discretion that they have.

I think that led in Iran-Contra to clear evasions of the law, and
I think it also led to the attempt of a lot of officials in at least pre-

varicating and obfuscating in testimony to Congress. As I say in

my statement, I think high Government officials are very good at

obfuscating when they want to and often when they don't, but they
are good at obfuscation. You don't very often get a good perjury
case. You don't very often get a good obstruction case, and if you
do it is way down the road.

Now, I happen to think, and I say in my statement and I mean
lying to Congress by an Executive official is a very, yery serious

matter because I think it goes straight to the heart of the Constitu-
tion. I don't think you solve that problem with this statute. I don't

think you solve that problem with perjury investigations. I agree
with both Arthur Liman and Sam Dash. Far more important are
the joint hearings that were had, putting everything out on the
table at that point.

There may have been a great many people in the public who
would side and do side with the Executive in the claims for great
wisdom there, but that is a serious Constitutional point and you
shouldn't try to solve it in the courts. I don't have any problem
with prosecuting people for lying to Congress, and no administra-
tion should have problems with that; I don't care who they are. No
President should want his people to lie to Congress and if he does,

or if they think he does, you have got a much more serious problem
than the independent counsel statute can solve.

Let me just say one final thing because I find it confusing, I

guess. Watergate is the reason for this statute. In Watergate, there
was no statute; everything happened. Mr. Dash says Watergate
was unique. He is right, I hope. I hope to God Watergate was
unique. Are you going to pass a statute here to deal with similar
unique situations?
Thank you, Mr. Chairman.

Prepared Statement of Nicholas deB. Katzenbach

Mr. Chairman, Members of the Committee:
My name is Nicholas deB. Katzenbach. I served in the Justice Department from

1961 through 1966 as Assistant, Deputy and Attorney General. During those years
we successfully prosecuted a judge whose brother was a powerful and respected
Democratic Congressman; an Assistant to the president; a Democratic Governor; the
legislative assistant to the Majority Leader (who formerly had the same role with

E
resident Johnson); and at least two Democratic Congressmen. There may have
een others whom I do not now recall.

A few weeks ago I wrote a short opinion piece for the Washington Post opposing
re-enactment of the Independent Counsel statute. Its essence was that the legisla-
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tion requiring court appointed special prosecutors in specified circumstances, con-

trary to its purpose, has served to destroy rather than preserve public confidence
in the integrity of government in general and the Department of Justice in particu-

lar. The statute assumes conclusively that with respect to a broad range of senior
government officials the Attorney General cannot be trusted to enforce the law ob-

jectively—or even to conclude that her ability to do so might legitimately be ques-
tioned—and that in all such instances judges should appoint Independent Counsel
to replace the Attorney General.
The law reflects a profound distrust of the Attorney General—any Attorney Gen-

eral—and was indeed inspired by just such a distrust following Watergate. Iron-

ically, while Watergate clearly brought into question the conduct of President Nixon
and Attorney General Mitchell, the Department of Justice under Elliott Richardson
performed with integrity, why the Congress assumed that Richardson's conduct
rather than Mitchell^ was the exception rather than rule and unlikely to reoccur
I do not know.
Obviously politically sensitive cases of the type contemplated by this legislation

can occur and there can be perfectly legitimate questions raised as to the capacity
of the Attorney General, a political appointee, to investigate and prosecute them
fairly. I can attest to the fact that such cases are not pleasant and decisions on
whether to disqualify oneself, name a special prosecutor, make other prosecutorial

arrangements, and drop or pursue charges under a variety of possible factual cir-

cumstances are not easy ones. By making those decisions herself the Attorney Gen-
eral takes responsibility for their integrity, the integrity of the Department she
heads, and the integrity of the Administration itself. If those decisions are question-

able she, and the Administration she serves, bear the public burden of demonstrat-
ing their correctness. Failure to do so may result in being thought corrupt and con-

sequent public criticism and contempt.
I concede that whenever this occurs and the Attorney General's integrity is

brought into doubt, the Department and our whole system of justice suffers. But
when, as is overwhelmingly our pre-Watergate experience, the decision is vindi-

cated, faith and confidence in the integrity of law enforcement is enhanced to the
benefit of all of us.

To enact into law a Congressional conclusion that the judgment of the Attorney
General cannot be trusted in specified political circumstances is a terrible indict-

ment not merely of the Attorney General but of our system of government more gen-
erally. If that conclusive presumption is correct, what does it say about public serv-

ice generally? Can other Cabinet Officers be trusted? Can Members of Congress?
Does it serve the public interest to question in advance—with no facts at all—the
capacity of the Attorney General to enforce the laws fairly?

By compelling the Attorney General to request judicially appointed Independent
Counsel in the circumstances defined in the statute, and by denying her the power
to investigate charges in a normal way, the Independent Counsel statute removes
from any Administration the capacity itself to clean-out corruption existing at high
governmental levels. The obvious implication of this denial is that, but for the stat-

ute, the Administration would be unlikely to do so. Worse yet, the statute is drafted
in such a way as to imply that the Attorney General will not even conduct a proper
investigation. Clearly the statute shouts "cover-up" as being the norm in these polit-

ical situations.

Obviously, no Administration is happy about the possibility of corruption involv-

ing high governmental officials. But if such exists its best course politically is to

Eursue the corruption vigorously—to separate the President and his Administration
•om the wrong-doer. It is in this way that confidence in government is maintained.

To attempt a cover-up is not only politically risky but naive in the world of today.
The political fall-out can be horrendous. Indeed, the political problem for an Attor-
ney General is not the case where the facts, after thorough investigation, warrant
indictment, but where they do not. An Administration is better off publicly with a
scape-goat than with no bill, where unsubstantiated charges are made public one
way or another—and they almost certainly will be if they involve a high official of
government and are not promptly acted on—failure to prosecute for lack of evidence
is likely to be viewed as a cover-up. It is in this situation—not that where the evi-

dence exists—that Independent Counsel may be useful and an Attorney General
may choose to use them.

I happen to believe that there are few corrupt officials in any of the three
branches of government and that all three are interested in finding and prosecuting
the exceptions. It is sad and unpleasant when one finds a member of the Adminis-
tration or a Member of Congress violating the law. But our system of government
depends on fair and objective enforcement of the laws, and I believe it a disservice
to our common goal to suggest that an Attorney General will not investigate and
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prosecute honestly in those rare situations. To say this is not to deny that another
Watergate is always possible or even that an Attorney General can herself be cor-

rupt. But instances of such bad behavior are very rare and should not be presumed
to be the rule rather than the exception, especially when we have instance after in-

stance of prosecution of political figures.

What troubles me far more than the rare case of corruption are the problems cre-

ated when an Administration arguably does not adhere to valid congressional limi-

tations on its powers, and then has officials who dissemble about the evasions. Of
course I have in mind the restrictions imposed by Congress on aid to Nicaraguan
rebels and the associated problem of arms to Iran in exchange for hostages. As rela-

tions between Presidents and Congress have become strained in recent years the po-

tential for this kind of mischief increases. Presidents are inclined to see Congress
as an obstacle to their most cherished plans, and evasion can be born of frustration.

But whatever the frustration it is terribly wrong for an Administration to attempt
to mislead Congress. That is conduct destructive of our system of government. I

have no problem with criminal laws that punish such conduct, and any Administra-
tion which tolerates it should not itself be tolerated. I happen to believe that Con-
gress, through its oversight and investigative powers can bring and has brought
such conduct to light and is perfectly capable of taking care of itself. Surely the
principal remedy for such conduct is punishment at the polls.

Clearly an Administration both willing to ignore valid laws and permit its top offi-

cials to dissemble to Congress may well not prosecute those wrongdoers. But if the
public is not offended by such conduct as I believe that it is, I doubt the threat of

prosecution by Independent Counsel is an effective deterrent. Perjury is always hard
to prove; high government officials tend to be expert in obfuscation when they wish
to be—and sometimes even when they don't; and clear, outright lies seldom take
place. Such officials take pride in their own reputations and fear more the damage
done to that reputation by lying than the possible prosecution for perjury some
years down the road by Independent Counsel. If an Administration persists in mis-
leading Congress then we have a serious constitutional problem. This statute is not
an answer.
There are other difficulties with the statute. Prosecutors should be answerable to

someone; essentially, Independent Counsel are not. They have, in my view, too great
an incentive to justify the cost of their activities and their own reputations by suc-

cessful prosecutions and, compared to most prosecutors, their targets are few in-

deed. The whole process of bringing matters to the attention of the Attorney Gen-
eral, the demand for the appointment of Independent Counsel to investigate various
allegations, the failure of the Attorney General to seek that appointment promptly,
and the politics which tends to surround the whole, almost inevitably results in al-

leged wrongdoers being pilloried in the press long before any indictments can be
handed down. The absence of aecrecy creates situations which leave alleged wrong-
doers dangling in the wind for intolerably long times and which puts pressure on
Independent Counsel to prosecute. Naturally enough, the press is far more inter-

ested in allegations of wrongdoing by high officials than it is in evidence which
tends to exonerate them. There may, too, be a tendency for members of an adminis-
tration not involved in prosecution and unfamiliar with all the facts to defend the
character of their colleagues, to deny the possibility of wrongdoing, and so forth. An
Administration prosecuting that conduct would scarcely do so, and would have in-

sisted on the resignation from office of a defendant at an early stage of the inves-

tigation.

I hope the Committee will assess what it believes the statute has accomplished
over the last fifteen years which would not otherwise have occurred. I think the an-
swer is very little on the plus side and quite a bit on the minus. And I think the
very existence of the statute is a major obstacle to restoring the Department of Jus-
tice to the reputation which I believe it deserves and which I know I would like it

to have.
I would like to see a return to what worked well in the past. I believe government

officials should be held accountable for the conduct of their offices, and that the At-
torney General is no exception. Surely this is the time to promote governmental ac-

countability, not avoid it. Why not give our first woman Attorney General a chance
to prove she has the political courage and integrity of the vast majority of her male
predecessors? Why not treat her as the leader she is, as a person of integrity? In
its highest sense, that is what leadership is—integrity—that command of conscience
which asserts itself by commitment and example, not by directive. You cannot legis-

late integrity and your efforts to do so destroy that trust which is the most precious
and intangible quality of the leadership upon which, in the final analysis, all gov-

ernment depends.
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I urge you not to deny it to this and future Attorneys General because of the

anomalous sins of a very few in the past.

Senator Levin. Thank you, and I want to thank you for your tes-

timony and your patience, both of you, in sticking with us here be-

cause it is very important that we hear from both of you.

Mr. D'Alemberte, welcome.

TESTIMONY OF TALBOT D'ALEMBERTE, ON BEHALF OF THE
AMERICAN BAR ASSOCIATION

Mr. D'Alemberte. I am delighted to be with you, Mr. Chairman,
Senators. I again will depart from the prepared statement and just

make several comments. First of all, I should correct the Commit-
tee agenda. I am not with Arnold and Porter, as it indicates. I

think the last witness to testify for the ABA was from Arnold and
Porter. I am from a small firm in Miami, Florida. I am here to

speak on behalf of the American Bar Association.

Senator Cohen. After your testimony, you may become a mem-
ber of Arnold and Porter, though.
Mr. Katzenbach. They would welcome it.

Mr. D'Alemberte. Well, I am delighted. I am not sure I am
ready for that salary adjustment.
Senator Levin. We won't ask you which way.
Senator COCHRAN. Yes. They can't afford him.
Mr. D'Alemberte. I am proud to be here for the American Bar

Association. I asked Nick as we stood here why I got assigned to

be on the panel with him and he said that if you are president of

the American Bar Association, or a former president, you are pre-

sumed guilty, and I think in this subject area that is probably true

because the ABA has supported the independent counsel concept
since before it was enacted originally in 1978 and has been very
interested in improvements in the Act ever since then. Indeed, one
of our committees of the Criminal Justice Section is still studying
the Act today and they actually will present some proposals that

they have at our August meeting this year.

I would like to just discuss two issues that were raised, I think,

in previous testimony and questioning. One is the question of ac-

countability. I think Senator Cochran worried about that. I was
amused reading a speech that Ed Walsh had given last August to

the American Bar Association about independent counsel, and he
said that he felt awfully accountable to everybody; he felt awfully
visible. He felt out there that his every action was being looked at

quite closely.

He went ahead and named particular investigations of the inde-

pendent counsel that had taken place. He certainly felt that politi-

cal forces had made him feel very, very accountable. I think he
would be surprised a little bit to hear that he was not accountable.
Ultimately, of course, he is accountable to the Attorney General,
and I am intrigued with your point, Senator Cochran, that no At-
torney General would dare use the power given by those words on
the paper; they would not dare remove independent counsel.

I wonder if there really were a pattern of leaks or a pattern of

abuse of prosecutorial power if indeed the Attorney General would
be so reluctant to remove a special prosecutor, knowing that an-
other independent prosecutor would take their place. It seems to
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me that where that misconduct is shown, the Attorney General cer-
tainly has the power and, in my belief, should exercise that power
to remove the independent prosecutor.
The other comment I had, Mr. Chairman, was about the subject

of including Congress. The position that the American Bar Associa-
tion takes is that you don't even need to make the change that you
are making in your Senate bill 24. We agree with the testimony of
the Attorney General that indeed there is a separation of powers,
that there is no necessity to include Congress as a mandatory pro-
vision. We do also agree that it certainly is permitted.
Back during some service in the State legislature some years

ago, I remember the technique of what we call loving a bill to
death. If you really didn't like a bill very much, you would start
amending it to try to put in provisions of dubious constitutionality
or to make it so broad that it would make it unworkable. It strikes
me that at least some of the people who have advocated having a
mandatory provision for Congressional investigations or investiga-
tions of Congressmen may indeed be using this ancient, well-hon-
ored technique of loving the bill because it seems to me on other
occasions they are quite critical of the Act.

Finally, to respond, I believe, to a question about investigations,
I believe, Mr. Chairman, it was you who mentioned Arlen Adams'
investigation. I followed that somewhat because I had been in-

volved back during the time that the Senate subcommittee had in-

vestigated HUD and I had had considerable contact with Arlen
Adams as he began his investigation.
The suggestion is now being made, I guess, that since some fairly

minor figures in HUD were being sought, perhaps they should be
referred back and taken out of the special prosecutor's function. It

seems to me that is a judgment call to be made along the way and
that the Act allows the independent prosecutor to make that judg-
ment call. In the HUD investigation, I can think of a number of
reasons why the independent prosecutor should have gone forward
and prosecuted the people. So, again, it seems to me that is a dis-

cretion that is left. It could work either way, but I think it could
work either way under the Act as it is now set up.
With that, I would conclude and surrender to questions.

Prepared Statement of Talbot D'Alemberte

Mr. Chairman and Members of the Subcommittee:
I am Talbot D'Alemberte, a lawyer in private practice in Florida and the Imme-

diate Past President of the American Bar Association. I appear before you today at
the request of our President, J. Michael McWilliams, to express our strong support
for the prompt enactment of S. 24, the Independent Counsel Reauthorization Act of
1993.
The Association's interest in this subject is a long one, predating the 1978 passage

of the initial Ethics in Government Act. Following Watergate, the Association ap-
pointed a special committee to "explore ways to make the law enforcement agencies
professionally independent legal arms of the government by insulating them from
partisan influence. After two years of study, the committee produced an extensive
report and 20 recommendations. Perhaps the most important was that a statutory
mechanism be established which would permit the appointment of a temporary spe-
cial prosecutor "by a special Court of Appointment under carefully defined cir-

cumstances and standards." We were very pleased that Congress incorporated such
a mechanism into its 1978 Act and has reauthorized the legislation twice since.

In making our initial recommendation, we rejected the view that the cir-

cumstances requiring the appointment of a special counsel are so rare that there
is no need for a special mechanism. Our committee's report, "Preventing Improper
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Influence on Federal Law Enforcement Agencies," documented a long history of im-

proper politicization of the Department of Justice and other Federal law enforce-

ment agencies under several Administrations of both political parties. The report

cited Madison's 51st Federalist Paper for the following proposition:

"If men were angels, no government would be necessary. If angels were to

govern men, neither external nor internal controls on government would be

necessary. In framing a government which is to be administered by men
over men, the great difficulty lies in this: you must first enable the govern-

ment to control the governed, and in the next place oblige it to control it-

self. A dependence on the people is, no doubt, the primary control on the

government; but experience has taught mankind the necessity for auxiliary

precautions."

The ABA believes the Department of Justice must have the primary role in pros-

ecuting crimes involving official misconduct. But the ABA also believes that in cer-

tain circumstances additional safeguards are required. We speak here of the inves-

tigation and prosecution of crimes m which law enforcement officials may find them-

selves in a conflict of interest.

Such a situation could prevent individuals of even the highest integrity from per-

forming their duties without compromise and without raising fears in the public

mind about the integrity of the investigation or prosecution. The Supreme Court has

properly noted that "one who holds his office only during the pleasure of another,

cannot be depended upon to maintain an attitude of independence against the

hitter's will." Humphreys Executor v. U.S., 295 U.S. 602 (1935).

Former Special Prosecutor Archibald Cox, in testimony before a Senate Judiciary

subcommittee in 1975, emphasized that a servant cannot investigate his master,

and called for legislation providing a mechanism for triggering appointment of a

temporary special prosecutor at an appropriate time. He said the following about

the investigation and prosecution of cnmes which might involve the White House

or individuals close to the President:

"The pressures, the divided loyalty are too much for any man, and as hon-

orable and conscientious as any individual might be, the public could never

feel entirely easy about the vigor and thoroughness with which the inves-

tigation was pursued. Some outside person is absolutely essential."

The American Bar Association's Standards for Criminal Justice: The Prosecution

Function provide that "A prosecutor should avoid a conflict of interest with respect

to his or her official duties." Standard 3-1.2.

The independent counsel statute provides the means by which this standard may
be effectively and appropriately implemented. In cases in which high-level Executive

Branch officials are implicated, the statute permits a matter to be efficiently re-

ferred to an independent counsel for review, one appointed not by the Attorney Gen-

eral but rather by a special court of appointment.

The experience under the Act has amply demonstrated the wisdom of this ap-

proach. There have been 13 independent counsels appointed under the statute m
its 14-year life. The total expenditures by all of the independent counsels during

this period have totalled less than $52 million. This record demonstrates that the

statute is being used in exceptional cases and not routinely or excessively.

The public and the justice system have been well served in these cases. Many of

the investigations have led to a decision by the independent counsel not to pros-

ecute. Had such decisions been made by the Attorney General, we doubt that public

confidence in the decisions would have been as high. But because these decisions

were made by a counsel independent of the agency or individual investigated, the

public has accepted these decisions as credible and free from political taint.

There have been four investigations which have led to indictments, including two

which have led to multiple prosecutions. These prosecutions—frequently resulting

from highly complex factual situations, and in at least one instance severely com-

plicated by grants of immunity in related Congressional investigations—have gen-

erally resulted in either guilty pleas or jury verdicts of guilty. We believe the record

is one reflecting both high standards of professionalism and the maintenance of the

public confidence not only in the investigations themselves but in our system of gov-

ernance "by laws, not men."
As noted above, the principle underlying the statute is that an independent coun-

sel may be needed when there may be a conflict of interest in having the Depart-

ment of Justice carry out a particular investigation and possible prosecution. The
Attorney General is appointed by the President and serves at his pleasure. The in-

vestigation of other officials appointed by the President—that is, high-ranking Exec-

utive Branch officials—places the Attorney General in the untenable position de-

68-271 0-94-4
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scribed in Humphrey's Executor, supra. No such conflict of interest, under the law,
exists when the object of the investigation is an official of a separate and co-equal
branch of government. The rationale for the utilization of this extraordinary mecha-
nism simply does not apply to investigations of Members of Congress.
The Department of Justice should continue to be the principal prosecutorial arm

of the Federal Government. Should the Attorney General in a particular situation
believe an independent counsel is needed, one can be appointed. Further, S. 24
makes it explicit that an Attorney General "may" utilize the independent counsel
statutory mechanism with respect to allegations of criminal conduct involving Mem-
bers of Congress. To require, however, the Attorney General to invoke this mecha-
nism in all such cases would be unnecessary, undesirable and unwise.

In conclusion, we believe the historical record provides ample evidence of both the
need for the independent counsel mechanism and the effective role the statute has
played in assuring government's accountability to the American people and their

confidence in the even-handed administration of justice. We urge you to report fa-

vorably S. 24.

Senator Levin. Thank you. Just on that last point, we are trying
to check and see whether there is an explicit authorization to hand
back those prosecutions or hand them off. I don't know that there
is, and if there isn't, would you then say that there ought to be
such explicit authority if, in the judgment of the independent
counsel
Mr. D'Alemberte. I think the independent counsel can now, as

I understand it, simply conclude the investigation and if there are
other prosecutions to be done, that then just goes back to the De-
partment of Justice and the Department of Justice can take it up.

Senator Levin. But prior to the conclusion of the investigation,

do you think that the independent counsel should have that au-
thority if he or she doesn't already have it?

Mr. D'Alemberte. I think they should have that authority.

Mr. Katzenbach. Could I suggest, Mr. Chairman, that obviously
he or she would have that authority if the Department were willing

to take them because he could, if necessary, supervise the inves-

tigation, and he is permitted to use people in the Department to

prosecute the case.

Senator Levin. Mr. Katzenbach, I wonder if you could pull that
microphone a little closer to you.
Mr. Katzenbach. Yes.
Senator Levin. We did hear that, but barely. Also, Mr.

D'Alemberte, if you would, too, pull your mike a little closer, it

would be helpful.

Mr. Katzenbach, on your strong feelings about lying to Congress,
feelings that I share, there are some people who think that lying

to Congress is just sort of part of a political game that is played
here, and you have, I think, expressed yourself pretty strongly on
that issue. On that point, I want to ask you about the statute as
it is now interpreted in the D.C. Circuit.

When the statute talks about persons that corruptly obstruct a
Congressional investigation, the court interpreted that word "cor-

ruptly" to be limited to persons that corrupt another person, so

that the second or third or fourth persons then obstruct an inves-

tigation. I can't ask you what the Congressional intent is, but in

terms of your strong feelings about the important role of Congress,
do you believe that if the statute now does not apply the word "cor-

ruptly" to an individual acting on his own that it should be so

amended to make it clear?
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Mr. Katzenbach. I had thought that the word "corruptly" mainly

went to the intent of the person making the statement and that

you weren't dealing with something that was inadvertent and not

intentional. But I have never in my whole life in the law success-

fully overruled the court of appeals. Only Congress can do that.

Senator Levin. Well, except there is more than one court of ap-

peals, but this is the key court in D.C. in terms of these appeals

about lying to Congress. Would it be accurate to say, then, that

your own view is that since the word has been interpreted that way
by the court of appeals that, given your views about lying to Con-

gress, we should make it clear by amendment that the word "cor-

ruptly" applies to an individual who acts on his own or her own?
Mr. Katzenbach. Yes, and I would put it in the language of the

statute and not in the legislative history.

Senator Levin. Let me go to a slightly different subject. Mr.

Katzenbach, I think the situation has been raised where a former

Attorney General who was no particular supporter of the law vol-

untarily chose to use the independent counsel law so that the in-

vestigation would have the credibility of an outside voice. He felt

that being able to use that independent counsel law was important

to himself. This was in the case of Ed Meese. He asked and, in fact,

an independent counsel was appointed. The integrity of the Justice

Department was not diminished or undermined, in his view. Quite

the opposite, there was some luster and credibility added by the

fact that he would go outside for that outside position. Isn't there

something to that?
Mr. Katzenbach. I wish you would find another example. I

agree. In fact, I would think that a statute, the kind that you had
that gave the Attorney General explicitly permission to go to the

court to ask for the special counsel whenever he felt this was some-

thing the public had some problems with, would be a good statute.

The only reason I said what I said about the Meese situation is

I think when an Attorney General has to worry about investigating

himself, maybe it is time that he got somebody else to be Attorney

General rather than somebody else to investigate.

Senator Levin. Mr. D'Alemberte, Mr. Katzenbach has a very

strongly held view that the existence of this statute—and perhaps
modifying it slightly in light of his last answer, making it manda-
tory that certain officials be investigated by an outside person—
that that undermines public confidence rather than supports public

confidence. Representing the ABA, you have obviously got a dif-

ferent view. Can you expand a bit on why you think that mandate
for persons close to the President—that the investigation and pros-

ecution by an independent counsel selected by a court adds to the

credibility of Government?
Mr. D'Alemberte. Well, Senator, I would approach that, I think,

by going back and looking at the use of the independent counsel,

and I wonder if anybody has any serious question about whether
the independent counsel should have been used in each of those cir-

cumstances. Now, again, some of them, as Nick has just said, have
been circumstances of voluntary use. But I can't think of any.

As I look over that list, it seems to me awfully hard to con-

template that any investigation into any of the people who are cov-

ered under the mandatory provisions of the Act could ever take
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place without having some public question and some doubt about
the integrity of the Department.

I also in thinking about this thought a little bit about the ex-
change that Janet Reno had with Senator Cochran about the sys-
tem as it operates in Florida, and being from Florida and having
watched that system fairly closely, it seems to me that it does have
some features, at least in practical terms, of your independent
counsel law, not all. It doesn't have a mandatory provision.

It is hard for me to think of a circumstance where a locally-elect-
ed, independently-elected, independently-serving State attorney

—

and, again, that is the only office over which the State attorney has
any authority, unlike our situation with an appointed Attorney
General. We have an automatically independent person to begin
with in the State of Florida.

I started looking at circumstances where government officials
have been investigated in Florida and have seen almost invariably
the necessity to have either an independent State attorney or, on
occasion, a specially appointed person appointed by the governor to
conduct an investigation which might then lead to further prosecu-
tion through reference to a State attorney.

I can't think of a single circumstance where somebody in our gov-
ernor's office was accused that we have not had some form of inde-
pendent prosecutor involved, and I look back at the list of people
who now have been subject to investigations by the mandated pro-
visions of our Act and I can't see any problem with any of those.
It seems to me to have worked quite well.

Senator Levin. Finally, do either of you have a comment relative
to the proposal of the Justice Department, I believe, that the period
of time for the initial inquiry be extended from 15 days to 30 days,
with the option of an extension of 30 days on a showing of good
cause?
Mr. D'Alemberte. We have no position on that. The Criminal

Justice Committee of the American Bar Association Criminal Jus-
tice Section is studying that and will bring forward a proposal
making that same suggestion to our August meeting, but we have
taken no action on it.

Senator Levin. I won't ask you that question because you have
a slightly—unless you would like to comment on that.
Mr. Katzenbach. I would just like to say that I think that one

of the difficulties is that you don't give the Attorney General
enough power to investigate.
Senator Levin. So you would support that?
Mr. Katzenbach. I would go ahead and give them not only the

time, but give them the power to subpoena witnesses. Why not let

them do a thorough investigation?
Senator Levin. And on the question of whether independent

counsel should have prosecutorial experience, whether that should
be required—apparently only one so far has not. Do you believe it

should be a requirement that an independent counsel have prosecu-
torial experience in order to be appointed by the court? Let me
start with you, Mr. Katzenbach.
Mr. Katzenbach. I think it would certainly be useful. I mean,

it is hard for me to say I would like that mandated in a law I don't
want passed.
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Senator Levin. That is why I was a little reluctant to call on
your for the last question, but you put it much more succinctly

than I could put it.

Mr. D'Alemberte. I would thoroughly agree with Attorney Gen-
eral Reno. I don't think it should be mandated. I think there are

plenty of occasions when people may have had extensive investiga-

tive experience, for instance, who have done a number of govern-

ment investigations, but may not have been prosecutors. I am not

sure who the one is who did not have prosecutorial experience. Was
it Arlen Adams, perhaps?

Senator Levin. Yes, it was apparently Arlen Adams.
Mr. D'Alemberte. My observation of what Judge Adams has

done is he has really done a splendid job, a very balanced job. I

think he is a person of great integrity and I would have a hard

time thinking of someone who would be better than Arlen Adams.
Senator Levin. Thank you.

Senator Cohen.
Senator Cohen. Thank you, Mr. Chairman. Mr. Katzenbach, Mr.

D'Alemberte, thank you both for waiting all of this time to testify.

It has been very helpful. Mr. Katzenbach, I especially appreciate

your appearing here. You bring great passion and commitment to

this debate.
First, let me say that this law is not designed to solve the prob-

lem of either misleading or perjured testimony before Congres-

sional committees. That is not a purpose in the reauthorization of

this law. The purpose is to deal with the investigation of allega-

tions of wrongdoing committed within the Executive Branch itself,

and so it has no direct purpose in getting at those who come before

congressional committees to testify.

You indicated that no President should want his people to lie to

Congress. Of course, we have had Presidents who have done ex-

actly that, who have counseled people to he to Congress, who have
suborned perjury, who have said, you might say I don't remember
and that would be very helpful. We have had other witnesses not

only in one administration but other administrations come before

the Congress under some questionable circumstances and suddenly

suffer from a case of what I would call accommodating amnesia.

They don't remember facts which only occurred a few short weeks
before.

While no President should want that to happen, the fact is lies

have been told not only by the President's men, but by Presidents

themselves. Without getting into a long list of specifics, was a lie

told on the Gulf of Tonkin? Was that a lie perpetrated wittingly or

unwittingly by an administration in order to justify a build-up?

Were lies told about bombings in Cambodia by Presidents?

We could go through a long list of questions such as these. Wa-
tergate may have been unique in the sense that it was exposed, but

I certainly don't think it was the first time that any President has
either committed a he or encouraged his subordinates to mislead
the Congress of the United States about what was going on in an
administration. I think that was the first time we really had a
rather comprehensive look inside an administration, but I don't

think by any means it was unique.
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I did not in any way intend to impugn the integrity of Bobby
Kennedy. What I was suggesting is that people are less likely to
accept the outcome of a case where a relative or a close friend or
a close adviser of a President conducts an investigation and
reaches a certain result. In the particular case you mentioned in-
volving Jim Landis, he decided to prosecute. Had he not decided to
prosecute, suspicions may have been raised at that time.

I might pose the hypothetical, would people be willing to accept
an investigation conducted by Robert Kennedy into the allegations
surrounding President Kennedy? Obviously, you would say not in
those cases. I might turn it around and say would they be willing
to accept an investigation by Robert Kennedy into allegations con-
cerning President Johnson? President Johnson probably would
have called for a special prosecutor to investigate rather than hav-
ing Bobby Kennedy investigate.
But aside from this, it does pose a problem for us. We are trying

to come to grips with this within our own institution. There are
charges made against members of the Senate and the House,
charges of ethical misconduct, and we are called upon to pass judg-
ment upon ourselves. We can have people who really have reputa-
tions of high integrity conduct an investigation of one of our col-

leagues, but the public will say it has been a whitewash if we don't
take some punitive action.

We are now trying to come to grips with this as to whether or
not we should have outside counsels investigating those allegations
because the public really doesn't accept our judgment over that of
our colleagues. The public says you are taking care of your friends
because you want your friends to take care of you in the event that
some allegation is made against you. So this is something that we
have to come to grips with as well.

The whole purpose behind the Act was really to restore a sense
of confidence. I think Janet Reno is the first Attorney General to
come before the Congress to support the law. A friend of mine who
was a victim of the Saturday Night Massacre, Elliott Richardson,
also, if he were called upon to testify, would testify much as you
are testifying here today.
Mr. Katzenbach. Yes, I know.
Senator COHEN. Virtually every Attorney General would adopt

the same position because they do see it as undermining a sense
of confidence within the institution itself, and that is something
that we shouldn't minimize. I am not in any way denigrating that
concern. What we have to really try to resolve is has the system
that was constructed, in your words, demoralized the institution. I

haven't seen any evidence of it.

Now, maybe you have greater access to the lower levels of the
Justice Department to think that maybe there is a problem that we
have created within the Department itself. But it would seem to
me that it would be virtually impossible, for example, for Attorney
General Meese to have investigated allegations concerning wrong-
doing in the Reagan administration. He would have had to call for
a special counsel. You would agree with that, would you not?
Mr. Katzenbach. You make my point for me better than I could

make it, Senator, because it is his decision to do that which re-
stores confidence in the Department.
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Senator Cohen. Then the question becomes who is picked. Who
has the ultimate control?

Mr. Katzenbach. You can deal with that.

Senator Cohen. Senator Cochran raised a very valid point. He
said he can't imagine any case in which an Attorney General would
fire an independent counsel for good cause. Does that same rule

apply to an Attorney General or to a President? If the President

now selects a special counsel, can you imagine a circumstance in

which he would then, in the middle of an investigation, fire that

special counsel without all the consequences that flowed from the

firing of Archibald Cox? Doesn't it apply equally there?

Mr. Katzenbach. Yes, I think that it does to the firing, Senator,

which I think only demonstrates that all of us are more sensitive

to these issues than we might otherwise be, but it doesn't justify

this Act.

Mr. D'Alemberte. I had just this comment to sort of quarrel

with Nick a bit here. It seems to me that the Attorney General now
coming before you and saying that she supports this Act—she

clearly doesn't feel that her integrity is being questioned. She is

saying that in the category identified as mandatory under the Act,

that is acceptable to her, and she is, in effect, saying that is the

way it ought to operate anyhow.
I think she was saying to us that when she was State attorney,

Senator, in any of the circumstances that touched people close to

her, she would want the independent investigation. So I see this

as a statement of the Department of Justice that it embraces the

Act and they hardly can feel insulted if it is enacted.

Senator COHEN. Mr. Katzenbach, go ahead, please.

Mr. Katzenbach. I have a world of respect for Ms. Reno, but if

the premises of this legislation are correct and the President has

that relationship with the Attorney General, then we are not going

to know what Ms. Reno really thinks in view of the fact that the

President already has taken a position.

Senator Cohen. In other words, she does not have independence

ofjudgment on this issue?

Mr. Katzenbach. If I were Attorney General and if I were will-

ing to serve under the statute, I would testify as Ms. Reno testified.

Mr. D'Alemberte. I was with Ms. Reno the night that Archibald

Cox was dismissed. I was at her house. I began discussion with her

and other lawyers, as lawyers did all over the country—I guess all

the public did on that night—about how do we assure independ-

ence; how are we going to get independent prosecutors in this kind

of situation.

I am fully confident that she is not acting as we now know that

Griffin Bell did to just support a President's position. I can't doubt,

sitting here and watching her testimony, that it is fully as passion-

ate as Nick's is, that she truly believes in this Act.

Senator Cohen. If I had asked her what her personal judgment
was, do you think that she would have given us a truthful answer
that she was personally in favor or personally opposed?
Mr. D'Alemberte. I have never known her to be otherwise. One

of her faults is she is guileless; she is just unable to trim things.

She will tell you exactly the way it is.
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Senator Cohen. I won't pursue it further. I think we could ex-
plore this at some length with Mr. Katzenbach in terms of the
independence of the Attorney General from the pressures of the
President, which may make my case more persuasive in any event.
You wrote a very powerful piece for the Washington Post, Mr.

Katzenbach, and one thing you suggested is that the independent
counsel may seek to promote his or her own reputation, not the
public welfare, by too vigorous a prosecution and one over too long
a period of time. Is it your feeling that generally, independent
counsels investigations or prosecutions last longer than those con-
ducted within the Justice Department itself?

Mr. Katzenbach. No, but I think they last too long. The answer
is no. I mean, there are complications to it. I am sick and tired of
some of the things, and I think the general public is.

Senator Cohen. Right. But, of course, the investigation of Con-
gressman Joseph McDade took 4 years. That is a pretty long time
to investigate a Congressman. Manuel Noriega took 6 years. What
is going on in the Justice Department? Can't they get their act to-

gether?
Mr. Katzenbach. Things go on, although I do think that when

the special prosecutor is appointed it does tend to get more atten-
tion than what is going on within the Department of Justice in
most instances.

Senator Cohen. With the exception of Iran-Contra, I think vir-

tually every other case has been wrapped up rather quickly. I could
go back through and check the time frames, but really an extraor-
dinarily short period of time. Iran-Contra has dragged on for a va-
riety of reasons. I suppose if we had Judge Walsh here, he would
say you guys made me do it, you held me up, you complicated my
problem, you granted immunity, I didn't want you to grant immu-
nity, now I have got to deal with the court of appeals, and I can't

get the evidence in. And he would say the devil, not Senator Coch-
ran, but, you, Congress, made me take this long. That would be his
argument.
Mr. Katzenbach. I do think it is difficult and it would depend

on the special prosecutor to know how a special prosecutor is

meant to exercise prosecutorial discretion. I think Arthur Liman
was right when he said he thought if you handed the Jordan case
to an assistant U.S. attorney, he would have gone after it hand and
foot. I think he would have. He would have said here is my chance
to make headlines, and he would have done that, and the special

prosecutor did not, to his credit. So I think that is not a foregone
conclusion that they are going to go one way or the other as far

as prosecutorial discretion is concerned, and perhaps I created a
mis-impression.

I have a good deal of regard for the special prosecutors that have
been appointed. They have been able people, they have been per-

fectly good appointments, and I wouldn't want to reflect on their

reputations.
Senator Cohen. Thank you, Mr. Chairman.
Senator Levin. Thank you, Senator Cohen.
Senator Cochran.
Senator COCHRAN. Mr. Chairman, I notice in my notes here there

is a reference to a comment from the writer Suzanne Garment who,
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in talking about the independent counsel, said this, "There are

fewer checks on an independent counsel than on almost any other

Government official wielding comparable power." I think she is

right.

When you say, Sandy D'Alemberte, that the independent counsel

is accountable, I think the point is that the independent counsel is

immune from accountability because no one can sanction, punish
or, as a practical matter, dismiss the independent counsel, even
though the Attorney General under the statute is given the power
to do so. In addition, there is no limitation, except by, I guess, Con-

gress' power to appropriate funds, on the amount of staff and
money that would be available to the independent prosecutor to un-

dertake an investigation and prosecution.

So I worry about the unlimited power—unlimited, as a practical

matter—that the independent counsel has. I think we are very for-

tunate that in most instances to date the independent counsel who
have been appointed and the special prosecutors before them who
have been appointed were persons of great integrity and com-
petence and dedication, and brought to the job a great deal of skill

and competence and did a good job. I think there have probably

been some exceptions.

But beyond that, the power that is reposed in the independent
counsel worries me. Obviously, it doesn't worry you.

Mr. D'Alemberte. No, Senator. Actually, I think you make a
very good point about the fiscal control, and it may even be—and
the ABA does have any official position on this, but it may be some
review after some years or whatever is appropriate. There are some
delicate questions, obviously, and in the review you don't want
courts supervising a prosecution in terms of separation of powers
problems. But I think the points you make about the budget and
fiscal accountability are important points.

I understood this Act, as drafted, the proposed Act, would begin

to address some of those problems. I think that is something that

we might not have worried about a few years ago, but I think we
ought to worry about it now.

Senator Cochran. Well, my inclination at this point is to present

the Committee with an alternative to the bill introduced by Sen-

ator Levin and Senator Cohen. I have a great amount of respect

for them and I know they are motivated by the highest consider-

ations of what is right and what ought to be done to help restore

and to uphold confidence in our Government and its processes.

But I really think that Mr. Katzenbach makes a good suggestion.

If we are going to pass this statute, it ought to give the Attorney
General the power explicitly to make appointments, or to make a
petition to petition the court for the appointment of a special coun-

sel in situations where the Attorney General thinks it is appro-

priate.

We may look at the Florida statute. I suppose there is a statute

there that gives the governor the power to make the appointment
on a petition of a State attorney.

Mr. D'Alemberte. Not even on that. It just gives the governor
the flat power to transfer State attorneys.

Senator Cochran. And I may look at other States. I am sure

there are a variety of options available to State prosecutors when
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they are confronted with situations where high-levels officials of
the State government or even the county governments in which
they are serving may be suspected of committing some crime or
violating some law. It is not a new problem.
Mr. D'Alemberte. No.
Senator Cochran. It didn't start with Watergate.
Mr. D'Alemberte. The one point about looking at most of our

State prosecuting authorities—it seems to me that they are orga-
nized somewhat differently. They are independently elected in Flor-
ida, so we don't start off with the question of whether or not the
administration is controlling them. I guess there are some States
where they are appointed, but they serve independently, are elect-

ed independently, and the governor now can, without any kind of
petition at all, just simply send somebody in. It is frequently done
by the request of the State attorney; please send somebody in be-
cause my former law partner is under investigation and I don't
want to do that.

Senator Cochran. Judges ask to be
Mr. D'Alemberte. Disqualified.

Senator Cochran. They recuse themselves from time to time and
that is not unusual thing to see.

Mr. D'Alemberte. Exactly.
Senator Cochran. Other judges are asked to come and sit in the

trial of a case and that is done from time to time.
Mr. D'Alemberte. That is right.

Senator Cochran. I don't know. What is your reaction to that,
Mr. Katzenbach?
Mr. Katzenbach. I just wanted to supplement on one point that

you made, Senator, on the accountability of the independent coun-
sel. The prosecutions in the Department of Justice by the Attorney
General under this statute—irrespective of that, you have an over-
sight function in the Congress which you exercise and which I hap-
pen to think is very important. It is a pain in the neck if you are
there, but it is nonetheless very important from the public's point
of view and from the Congress' point of view.
You kind of abandon that when you have the special prosecutor,

and I think it is important not to make a law so broad that you
abandon that more often that you should because I think some of
the instances that you wish to cover in this statute are instances
that you damn well should be exercising your oversight and mak-
ing it as publicly available as you possibly can, which is far more
important than whether somebody gets prosecuted down the road.

Senator Cochran. I really think we are trying to micromanage
in many cases here in the Congress Executive Branch functions,
and we do so, I am sure, well-intentioned in many ways, but in a
way that hamstrings and creates so much—here is another term

—

gridlock or impasses in the system, overlapping responsibilities, so
that the public is totally confused about whether they should have
confidence in the process or not or, if they are mad, who to be mad
at and why.
Mr. Katzenbach. I must say, Senator, it is a unique experience

for me to be here agreeing with a Senator from Mississippi. I didn't
have that experience when I was in the Government.
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Senator Cochran. I know. I watched you at close range in 1962.

I was a second-year law student when you came to the campus
there to help.

Senator Levin. You really ought to come back more often, Mr.

Katzenbach.
Senator COCHRAN. You might bring the same kind of response

from this Committee. The fact is, though, I think your testimony

has been very helpful. I think both of you have helped us under-

stand the practical side of this and I appreciate very much your

being here.

Senator Levin. Thank you. Just one quick comment on that

point, which is a valid point of Senator Cochran, that you have to

balance the control mechanisms because you don't want any power
to be exercised without control in this Government. The Supreme
Court found that the Act gives the Attorney General several means
of supervising or controlling the prosecutorial powers that may be

wielded by an independent counsel, and that was a 7-1 decision.

We are trying to increase some of those controls, may I say, to

try to address some of the concerns that Senator Cochran and oth-

ers have, and they are legitimate concerns. So we are adding in

this bill provisions that are designed to limit costs, for instance, in-

cluding assigning specific employees with responsibility for finan-

cial matters, including a whole host of other provisions relative to

audits and standards and things like that.

There is existing already in the law that just expired a require-

ment for periodic audits by the GAO, by the way, so there were
some previous efforts at that, but we are trying to strengthen them
for the reasons that Senator Cochran and others mention. We don't

want anything that is outside of the control of other people. We
don't want an uncontrolled anything in this Government of ours.

We thank you both again not just for your testimony, which was
very helpful, but your willingness to sit with us here while we took

up the first two panels, which were also, I think, very helpful to

us and I hope informative to the people and interesting to you. We
thank you, Mr. D'Alemberte, representing the ABA, and Mr. Katz-

enbach. Thanks again.

Mr. D'Alemberte. Mr. Katzenbach and I said we would put in

for continuing legal education credit for this. Thank you.

Senator Levtn. There are several statements for the record. Sen-

ator Dole has a statement for the record.

Prepared Statement of Senator Dole

Mr. Chairman, Senator Roth, good morning and thank you for giving me this op-

portunity to share my views about the independent counsel statute and about its

most recent offspring, Iran-Contra Special Prosecutor Lawrence Walsh.

DEATH, TAXES, AND LAWRENCE WALSH

It used to be said that the only certainties in life were death and taxes. After 6V2

years of Walsh and Company, I think we can now add Iran-Contra to that list.

Since December of 1986, Mr. Walsh and his army of lawyers have destroyed rep-

utations, harassed families, run up a tab of nearly $40 million billed directly to the

taxpayers, even left top secret documents behind at an airport taxi stand. And now,
six years later, can any objective observer look at what Walsh has wrought and say

"Congratulations on a job well done?"
Let's face it: when Lawrence Walsh finally turns off the lights in his swanky

downtown offices, there will be nothing swanky about his departure.
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Walsh's record is so lackluster that it would make a Junior Assistant DA. blush
with embarrassment. Three of Walsh's major convictions were subsequently over-
turned—-just as many legal scholars had predicted before the Walsh witch-hunt
began. Mr. Walsh was able to force a few guilty pleas from defendants, but only be-
cause they couldn't possibly afford the attorneys' fees which would have resulted
from going to trial to defend themselves. This is not guilt by association, but "guilt

by associates"—legal associates, who can rack up hundreds of thousands of dollars

in legal bills.

SHOULD HAVE CONFIDENCE IN THE ATTORNEY GENERAL

Now, I can understand the rationale for an independent counsel statute: perhaps
it's true we can't expect the Attorney General, the Nation's top law enforcement offi-

cial, to have enough independence to investigate charges of wrongdoing by other of-

ficials in the executive branch. Perhaps we need an independent counsel to step in

and investigate criminal behavior at the very highest levels of our government.
But I took Attorney General Janet Reno at her word when she said politics would

take a back-seat at the Justice Department. We're not enhancing "confidence in gov-
ernment" when Congress presumes, as it presumes through the independent counsel
statute, that the Attorney General lacks the integrity to conduct a fair and thorough
investigation of another executive branch official. If the Attorney General is con-

cerned about a conflict of interest, she can step aside and hand over the prosecu-
torial reins to a subordinate. That's the least the American people should expect
from the Nation's top law enforcer.

INDEPENDENCE: NO SUBSTITUTE FOR ACCOUNTABILITY

With any prosecutor, independence is certainly important, but it's no substitute
for accountability, as James Madison once explained: "in framing a government
which is to be administered by men over men, the great difficulty lies in this: you
must first enable the government to control the governed; and in the next place,

oblige it to control itself."

Unfortunately, "control" is not always part of an independent counsel's vocabu-
lary. For Lawrence Walsh, a more appropriate description would be "out-of-control."

I raise this point not just to criticize Mr. Walsh, but to highlight one of the glaring

deficiencies in the current independent counsel statute. In its current form, the stat-

ute places no limits on the amount of time and money an independent counsel can
spend on his target, nor does it monitor the motives behind a counsel's actions. It

has allowed someone like Lawrence Walsh to go down every blind alley, pursuing
more conspiracy theories than Oliver Stone.
When an unlimited budget and unlimited time are combined with an independent

counsel's craving for the limelight, or a desire to enhance a professional reputation,

we have concocted a recipe for injustice.

HUNTING FOR SCALPS

Take the prosecution of former Secretary of Defense Caspar Weinberger. Sec-
retary Weinberger was indicted not once, but twice . . . and the heart of the sec-

ond indictment, handed down just four short days before the presidential election,

was subsequently dismissed.
Was politics at work here? Perhaps. Was this sloppy lawyering? No doubt. But

what were the real motivations behind Walsh's actions?
Bob Bennett, formerly special counsel to the Senate Ethics Committee and the at-

torney for Cap Weinberger, had this to say about Walsh's attempt to cut a deal with
his client after the first indictment was handed down last June:

If Mr. Walsh believed that the former Secretary of Defense committed seri-

ous crimes, perjured himself, entered a conspiracy, bed to Congress, and
lied to the independent counsel, I ask you how in good conscience could any
responsible prosecutor offer a misdemeanor plea? When I told Mr. Walsh
that Mr. Weinberger would not admit wrongdoing, he said "we can work
out the language," and, to encourage a disposition,—indicated he had no de-

sire to see Mr. Weinberger go to jail. Or course, he made it clear that if

no such deal were accepted Mr. Weinberger would be indicted for several

felonies. Why, if he believed all of those things, would he offer to work out
the language?"

Why? Well, I have my own theory. Lawrence Walsh wanted to bag the big scalp

. . . and whose scalp would look more impressive in the trophy case than that of
the former Secretary of Defense? Walsh wanted to convict Caspar Weinberger not
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out of a burning desire to see justice done, but, rather to rehabilitate his own sullied

reputation. Instead, Walsh's reputation sank to new depths in the process.

Now, it appears that Lawrence Walsh may have his sights on an even bigger

catch, former President George Bush. Frustrated after losing Oliver North, frus-

trated after losing John Poindexter, frustrated after seeing Caspar Weinberger re-

ceive a presidential pardon, Walsh made a public spectacle of himself on national

television, suggesting that President Bush was the next target of his never-ending
investigation, and most probably violating his own code of professional ethics in the

process.

So, Mr. Chairman, independence is a double-edged sword. For Lawrence Walsh,
independence is a license for prosecutorial excess. But for Cap Weinberger and for

some of the other individuals dragged through Iran-Contra, independence can mean
a mountain of legal fees and a pile of ruined lives.

SOME SUGGESTIONS FOR REFORM

I fully expect Congress to reauthorize the independent counsel statute. So in the

spirit of constructive criticism, I offer three suggestions for reform:
• Cost controls. During the past 6 years, Walsh's office has spent nearly $40 mil-

lion, a sum equal to 10 percent of the total annual budget of the Justice Depart-

ment's entire criminal division. In fiscal year 1991, Walsh spent $4.7 million in his

effort to get two individuals—Alan Fiers and Elliot Abrams—to plead guilty to two
misdemeanor counts. During the same period, the U.S. Attorney for Delaware con-

cluded 140 criminal cases, 306 civil cases, and convicted 146 defendants of criminal

violations. And at what cost? $1.9 million.

When an independent counsel spends $52,000 in taxpayer money on a mock trial,

an extravagance that Justice Department lawyers would never indulge themselves,

it's obvious we're dealing with someone who is seeking to redefine the term "big-

spender." This reckless use of taxpayer money must not be repeated.

I applaud the administrative reforms that have been included in the reauthoriza-

tion bill. I wholeheartedly agree, for example, that independent counsels should be
housed in Federal buildings, rather than in more expensive commercial space. I also

support the provision requiring independent counsels to comply with Justice Depart-

ment spending policies.

But, Mr. Chairman, I question whether these reforms go far enough. Perhaps the

best way to prevent future independent counsels from engaging in excessive spend-

ing practices would be to cap total expenditures. We could allow an independent
counsel to exceed this cap only under the most extraordinary of circumstances and
subject to the approval ot the Attorney General.

• Time limitations. We must also limit the duration of an independent counsel's

appointment. An independent counsel should not be the energizer bunny that keeps
going . . . and going . . . and going.

The term of a grand jury is normally limited to 18 months. The independent coun-

sel should be subject to a similar limit. If the counsel needs more time, he or she
could request an extension from the Attorney General.

• Define "good cause" for termination. The current independent counsel statute

allows the Attorney General to terminate an independent counsel investigation for

"good cause," but does not define what "good cause means. The statute should flesh

out the "good cause" standard, allowing the Attorney General to terminate an inves-

tigation for the following reasons: 1) the failure of an independent counsel to follow

Department of Justice guidelines; 2) violations of canons of ethics by the independ-
ent counsel; and 3) a determination by the Attorney General that an investigation

can be properly conducted by the Justice Department.

History will repeat itself if we don't learn a few lessons from the past. And one
lesson we have learned the hard way is that no prosecutor should be given an un-
limited budget, unlimited time, and unlimited discretion—all in the name of "inde-

pendence".
Mr. Chairman, Senator, thank you for your courtesy this morning.

Senator Levin. The ACLU has a statement for the record.

Prepared Statement of Kate Martin

The American Civil Liberties Union appreciates this opportunity to present this

statement in support of S. 24, the Independent Counsel Reauthorization Act of 1993.

The ACLU is a non-partisan organization of nearly 300,000 members dedicated to

the defense and enhancement of civil rights and civil liberties guaranteed by the Bill
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of Rights. The ACLU strongly supports the reauthorization of the Independent
Counsel statute as an essential tool to protect against abuses of power by govern-
ment officials, especially in the area of intelligence activities or other government
actions carried out in the name of national security.

We believe that the statute should now be permanently reauthorized, and we urge
the Subcommittee to amend the bill to ensure that the Independent Counsel law
does not lapse again in the future simply because Congress has not acted. 1

INDEPENDENT COUNSEL AND RIGHTS OF CRIMINAL DEFENDANTS

The ACLU approaches the issue of the Independent Counsel statute with a set

of separate and potentially conflicting concerns. On the one hand, the ACLU has
long been involved in defending and protecting the constitutional rights of individ-

uals including government officials who are suspected or accused of crimes. At the
same time, the ACLU believes that maintenance of the rule of law and our demo-
cratic system of government requires that government officials who abuse their posi-

tions of trust be held accountable for breaking the law. We believe this is especially

crucial when such violations involve secret government operations, most often con-
ducted in the name of national security.

These separate concerns were illustrated by the ACLU's position in the Iran-
Contra affair. When the revelations of the Iran-Contra affair first came to light in

November 1986, the ACLU called for the appointment of an independent counsel to

investigate the possibility of criminal conduct by government officials. At the time,

we pointed out that the Attorney General was not in a position to insure an impar-
tial investigation because the White House had stated that the Attorney General
had certified the legality of the Iran operation. We further urged that only an inde-

pendent prosecutor could credibly conduct an investigation to determine the degree
to which high level officials were involved in or had knowledge of the illegal activi-

ties.

Later, after the appointment of such a prosecutor, the ACLU supported Iran-

Contra defendants whose constitutional rights were violated during their prosecu-
tion. The ACLU submitted amicus curiae briefs on behalf of Oliver North and John
Poindexter urging that their convictions be overturned because their Fifth Amend-
ment rights against self-incrimination were violated when their immunized congres-
sional testimony was used against them at trial. Their convictions were appro-
priately overturned in part on these grounds.
Considering both sets of concerns, the ACLU supports reenactment of the inde-

pendent counsel statute. The record of the use of independent counsels in the past
15 years confirms the importance of the procedure to hold government officials ac-

countable, especially in the area of intelligence activities. We also do not believe

that prosecutions by independent counsels pose any greater threat to the rights of

criminal defendants than do prosecutions by the Department of Justice. Although
some persons have criticized the statute on these grounds, these criticisms have
generally attacked practices by the independent counsel that are standard prosecu-
torial tactics—e.g., plea bargaining.

Similarly, the complaint that it is expensive to defend oneself against criminal
charges is not unique to independent counsel prosecutions. Moreover, the appoint-

ment of an independent counsel can serve to protect the reputation of innocent offi-

cials. Of the twelve independent counsel investigations in the last fifteen years,

seven investigations resulted in no indictment. The subjects of those investigations
had the benefit of being absolved of wrong-doing by a prosecutor publicly perceived
as being impartial, instead of by a Justice Department investigation that could well
have been viewed as a whitewash.
Even Administrations that have opposed the statute have recognized the impor-

tance of assuring the public that by appointing an independent counsel, controver-

sial matters will not be covered up. For example, Iran-Contra independent counsel
Lawrence Walsh was voluntarily appointed by President Reagan's Attorney General
"to insure public confidence that all facts in this case be ascertained and acted upon
appropriately." (At the time of the appointment in the fall of 1986, no officials trig-

gering mandatory application of the statute were implicated in the investigation.)

!The ACLU takes no position on the amendments in the proposed bill dealing with "added
controls" or extending coverage to investigations of Members of Congress. However, we point
out that no inherent conflict of interest arises when the Justice Department investigates Mem-
bers of Congress in the way that a conflict arises when the Justice Department investigates high
executive branch officials.
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NEED FOR INDEPENDENT COUNSEL STATUTE

The Independent Counsel statute was enacted in 1978 to remedy the obvious and

dangerous conflict of interest posed when an Administration must investigate its

own top officials for criminal wrongdoing. The law was enacted in response to the

Watergate scandal, in which President Nixon was able to fire the Watergate special

prosecutor because the President opposed the results of his investigation. The re-

sulting statute set up a formal procedure that mandates the appointment of an

independent counsel to investigate a limited number of high executive branch offi-

cials and allows for discretionary appointment by the Attorney General to inves-

tigate any other government official, including Members of Congress.

The ACLU believes that the independent counsel statute is particularly necessary

to investigate allegations of criminal conduct by members of the intelligence commu-
nity, including the highest political officials, because of the inherent conflict in-

volved in the Department of Justice conducting such investigations. The Attorney

General is a part of the intelligence community and as such has responsibilities

both to carry out intelligence activities and to protect the secrecy of intelligence in-

formation when appropriate. Thus, when an investigation of criminal conduct by

members of the intelligence community carrving out intelligence activities is re-

quired, she has a conflict in acting both as chief law enforcement officer and as a

member of that community.
The classification system presently covering most information concerning such ac-

tivities also poses a special problem in undertaking such investigations. Because it

is likely that much of the relevant information is classified, the Attorney General's

responsibilities for protecting such information put her in a position of conflict in

investigating alleged crimes relating to intelligence activities.

At the same time, it is extremely important to investigate alleged crimes by mem-
bers of the intelligence community or the highest political officials, such as lying to

Congress or to government investigators, engaging in secret, "national security" ac-

tivities that violate the criminal law, or engaging in politically motivated crimes

such as those that occurred during the Watergate scandal. Such crimes are perhaps

most dangerous to democratic government because they involve abuses of govern-

ment power and have the effect of depriving the Congress and the public of their

constitutionally prescribed role in making decisions including decisions about for-

eign policy matters.
Such, activities often implicate the Attorney General and the Department of Jus-

tice or other high political officials and make it virtually impossible for the Justice

Department to conduct a thorough and impartial investigation. For example, in the

Iran-Contra affair, one of the subjects of inquiry was whether the arms sales to Iran

were illegal when the Attorney General had already certified the legality of the Iran

operation.

PERMANENT REAUTHORIZATION

The appointment of an independent counsel in December 1992, just days before

the statute expired, to investigate matters relating to the Bush Administration's

search of presidential candidate Bill Clinton's passport files confirms the continuing

need for the statute. It also speaks to the need for permanent reauthorization. Noth-

ing in the history of the act suggests that reliance on the statute has been excessive

or that individual independent counsel have abused their authority.2 While minor

adjustments to the statute may be required in the future, the existence of the basic

law itself should not be subject to political pressures every five years.

Accordingly, we urge the Committee, and the Congress as a whole, to reenact the

Independent Counsel statute permanently, so that the country need never again

face the prospect of the law's expiration, which could result in a failure to inves-

tigate future allegations of abuses of power by high officials in the Executive

Branch.

Senator Levin. Lloyd Cutler has a statement for the record, and
there may be additional statements for the record.

2 Even if there had been an instance in which an independent counsel did abuse his or her

authority, such an instance would not undermine the merits of the statute as a whole.
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Prepared Statement of Lloyd N. Cutler

My name is Lloyd N. Cutler. I testified in favor in the Independent Counsel law
when it was first enacted in 1977. I also testified in favor of its renewal in 1982
and 1987. I am here to support its further renewal, with some modifications, for an
additional 5-year term.
Much of the argument against further renewal is based on the contention that the

cure is worse than the disease. Some see defects in particular terms of the law. Oth-
ers see defects in the conduct of particular individuals appointed as independent
counsel. For these reasons, they would abandon the statutory independent counsel
experiment and leave it up to the Attorney General, who is named by and serves
at the pleasure of the President, to decide when, if ever, an independent counsel
is appropriate and if so, who it should be.

My response would be to invoke James Madison's remark about men and angels.
"If men were angels", he said, "no government would be necessary. If angels were
to govern men, neither external nor internal controls on government would be nec-
essary. In framing a government which is to be administered by men over men, the
great difficulty lies in this: you must first enable the government to control the gov-
erned, and in the next place oblige it to control itself." The Federalist, No. 151.
Even when the Attorney General is a Nicholas Katzenbach, an Edward Levi or

an Elliot Richardson—as close to angels as we can hope for—an independent coun-
sel law would still be necessary. This was the unforgettable lesson of Watergate and
the Saturday Night Massacre. Although Elliot Richardson's two predecessors had
both fallen into disgrace because of their own Watergate involvement, Congress and
the public were prepared to trust in Richardson's independence as Attorney General,
especially when he selected Archibald Cox as a non-statutory special prosecutor to
carry on the Watergate investigation. But when Archibald Cox began to close in on
his targets, President Nixon—certainly more man than angel—directed Richardson
to fire Cox, fired Richardson for refusing to do so, and then found another Justice
official who would and did fire Cox. These events proved the need for a statutory
independent counsel law beyond any reasonable doubt. We may never have another
President who would dare use his power this nakedly to cover up his Administra-
tion's criminal misconduct, but the memory of President Nixon's actions has con-
vinced a large segment of public opinion that most Attorneys General will be unable
to resist more subtle pressures to go easy on the top officials of the incumbent Ad-
ministration. The Attorney General's appearance of independence and impartiality
in cases involving top Administration officials is gone, and it is most unlikely that
even an Attorney General of the Katzenbach-Levi-Richardson-Reno caliber can re-

store it in this generation.
But the fact that we still need an independent counsel law does not mean that

the present law is perfect. Each time the law has been renewed for another 5 years,
useful improvements have been added. This renewal offers a similar opportunity.

First, it has become clear that an individual independent counsel pursuing a sin-

gle factual matrix can go on too long, and that his own judgment as to when it is

time to wrap up needs a second opinion from someone less closely involved. 1 would
therefore favor limiting the term of an independent counsel to 2 years, unless the
independent persuades the Attorney General that additional time is required. If the
independent counsel and the Attorney General disagree, the question could be sub-
mitted by the independent counsel to the judges who appointed him, called the Divi-
sion of the Court.

Second, I would favor including Members of Congress within the class of covered
persons, as the House bill now provides. While the appearance of potential conflict

is less clear in cases involving legislators of either party than in those involving
high officials of the Executive Branch, the opponents of the law have a point when
they say it is a gun aimed by Congress at the Executive that Congress is unwilling
to point at itself.

Third, we need to recognize that the confidence we gain from the existence of the
independent counsel law comes at the expense of the heavy costs in time and legal

expenses it imposes on those present and former government officials who become
involved in the process. An independent counsel deals with a single matrix of facts,

and he usually employs more investigative resources over a longer period of time
than Justice Department lawyers, who have so many different factual matrixes to
look into, and who have to drop less important inquiries in order to pursue more
important ones. Ten years ago, Congress amended the law to allow the Division of
the Court to approve applications for reimbursement of legal expenses for persons
who are "subjects" of an independent counsel investigation but who are not indicted.

That provision should be broadened to cover not only subjects but also other present
and former government officials who are interviewed or called before the grand jury
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and have a reasonable need to retain counsel, as well as subjects who are indicted

but never convicted. These officials and former officials are not fuilty of any crime,
and they ought not be to made to bear the very large costs of being forced to obtain
competent counsel to protect their legitimate intents. Much as we need a special

counsel law, we should not allow it to become an additional deterrent to citizens

who already sacrifice a great deal to enter the public service.

Senator Levin. Thank you.
[Whereupon, at 1:17 p.m., the Committee was adjourned.]





APPENDIX

n

103d CONGRESS
1st Session S.24

To reauthorize the independent counsel law for an additional 5 years, and

for other purposes.

IN THE SENATE OF THE UNITED STATES

January 21 (legislative day, January 5), 1993

Mr. Levin (for himself and Mr. Cohen) introduced the following bill; which

was read twice and referred to the Committee on Governmental Affairs

A BILL
To reauthorize the independent counsel law for an additional

5 years, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States ofAmerica in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Independent Counsel

5 Reauthorization Act of 1993".

6 SEC. 2. FIVE-YEAR REAUTHORIZATION.

7 Section 599 of title 28, United States Code, is

8 amended by striking "1987" and inserting "1993".

(91)
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2

1 SEC. 3. ADDED CONTROLS.

2 (a) Cost Controls and Administrative Sup-

3 PORT.—Section 594 of title 28, United States Code, is

4 amended by adding at the end the following new sub-

5 section:

6 "(1) Cost Controls and Administratdte Sup-

7 port.—
8 "(1) Cost controls.—
9 "(A) In general.—An independent coun-

10 sel shall—

11 "(i) conduct all activities with due re-

12 gard for expense;

13 "(ii) authorize only reasonable and

14 lawful expenditures; and

15 "(hi) promptly, upon taking office, as-

16 sign to a specific employee the duty of cer-

17 tifying that expenditures of the independ-

18 ent counsel are reasonable and made in ac-

19 cordance with law.

20 "(B) Department of justice poli-

21 cms.—An independent counsel shall comply

22 with the established policies of the Department

23 of Justice respecting expenditures of funds, ex-

24 cept to the extent that compliance would be in-

25 consistent with the purposes of this chapter.

•S 24 IS
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3

1 "(2) Administrative support.—The Admin-

2 istrative Office of the United States Courts shall

3 provide administrative support and guidance to each

4 independent counsel. The Administrative Office shall

5 not disclose information related to an independent

6 counsel's expenditures, personnel, or administrative

7 acts or arrangements without the authorization of

8 the independent counsel.

9 "(3) Office space.—The General Services Ad-

10 ministration, in consultation with the Administrative

11 Office, shall promptly provide appropriate office

12 space for each independent counsel. Such office

13 space shall be within a Federal building unless the

14 General Services Administration determines that

15 other arrangements would cost less.".

16 (b) Independent Counsel Per Diem Ex-

17 penses.— Section 594(b) of title 28, United States Code,

18 is amended

—

19 (1) by striking "An independent counsel" and

20 inserting "(1) In general.—An independent coun-

21 sel"; and

22 (2) by adding at the end the following new

23 paragraphs:

24 "(2) Travel expenses.—Except as provided

25 in paragraph (3), an independent counsel and per-

•S 24 IS
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4

1 sons appointed under subsection (c) shall be entitled

2 to the payment of travel expenses as provided by

3 subchapter 1 of chapter 57 of title 5, United States

4 Code, including travel expenses and per diem in lieu

5 of subsistence in accordance with section 5703 of

6 title 5.

7 "(3) Travel to primary office.—An inde-

8 pendent counsel and persons appointed under sub-

9 section (c) shall not be entitled to the payment of

10 travel and subsistence expenses under subchapter 1

11 of chapter 57 of title 5, United States Code, with re-

12 spect to duties performed in the city in which the

13 primary office of that independent counsel or person

14 is located after 1 year of service under this chapter

15 unless the employee assigned duties under sub-

16 section (l)(l)(A)(iii) certifies that the payment is in

17 the public interest to carry out the purposes of this

18 chapter.".

19 (c) Independent Counsel Employee Pay Com-

20 parability.—Section 594(c) of title 28, United States

21 Code, is amended by striking the last sentence and insert-

22 ing: "Such employees shall be compensated at levels not

23 to exceed those payable for comparable positions in the

24 Office of United States Attorney for the District of Colum-

25 bia under sections 548 and 550, but in no event shall any

•S 24 is
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1 such employee be compensated at a rate greater than the

2 rate of basic pay payable for level IV of the Executive

3 Schedule under section 5315 of title 5.".

4 (d) Ethics Enforcement.—Section 594(j) of title

5 28, United States Code, is amended by adding at the end

6 the following new paragraph:

7 "(5) Enforcement.—The Department of Jus-

8 tice and Office of Government Ethics have authority

9 to enforce compliance with this subsection.".

10 (e) Compliance With Policies of the Depart-

1

1

ment of Justice.—Section 594(f) is amended by strik-

12 ing "shall, except where not possible, comply" and insert-

13 ing "shall, except to the extent that to do so would be

14 inconsistent with the purposes of this chapter, comply".

15 (f) Publication of Reports.—Section 594(h) of

16 title 28, United States Code, is amended

—

17 (1) by adding at the end the following new

18 paragraph:

19 "(3) Publication of reports.—At the re-

20 quest of an independent counsel, the Public Printer

21 shall cause to be printed any report previously re-

22 leased to the public under paragraph (2). The inde-

23 pendent counsel shall certify the number of copies

24 necessary for the public service, and the Public

25 Printer shall place the cost of the required number

•S 24 IS
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1 to the debit of such independent counsel. Additional

2 copies shall be made available to the public through

3 the depository library program and Superintendent

4 of Documents sales program pursuant to sections

5 1702 and 1903 of title 44."; and

6 (2) in the first sentence of paragraph (2), by

7 striking "appropriate" the second place it appears

8 and inserting "in the public interest, consistent with

9 maximizing public disclosure, ensuring a full expla-

10 nation of independent counsel activities and decision-

11 making, and facilitating the release of information

12 and materials which the independent counsel has de-

13 termined should be disclosed".

14 (g) Annual Reports to Congress.—Section

15 595(a)(2) of title 28, United States Code, is amended by

16 striking "such statements" and all that follows through

17 "appropriate" and inserting "annually a report on the ac-

18 tivities of the independent counsel, including a description

19 of the progress of any investigation or prosecution con-

20 ducted by the independent counsel. Such report may omit

21 any matter that in the judgment of the independent coun-

22 sel should be kept confidential, but shall provide informa-

23 tion adequate to justify the expenditures that the office

24 of the independent counsel has made".

•S 24 IS
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1 (h) Periodic Reappointment of Independent

2 Counsel.—Section 596(b)(2) of title 28, United States

3 Code, is amended by adding at the end the following new

4 sentence: "If the Attorney General has not made a request

5 under this paragraph, the division of the court shall deter-

6 mine on its own motion whether termination is appro-

7 priate under this paragraph no later than 3 years after

8 the appointment of an independent counsel and at the end

9 of each succeeding 3-year period.
'

'

.

10 (i) Audits by the Comptroller General.—Sec-

11 tion 596(c) of title 28, United States Code, is amended

12 to read as follows:

13 "(c) Audits.—By December 31 of each year, an

14 independent counsel shall prepare a statement of expendi-

15 tures for the fiscal year that ended on the immediately

16 preceding September 30. An independent counsel whose

17 office is terminated prior to the end of the fiscal year shall

18 prepare a statement of expenditures by the date that is

19 90 days after the date on which the office is terminated.

20 The Comptroller General shall audit each such statement

21 and report the results of each audit to the appropriate

22 committees of the Congress not later than March 31 of

23 the year following the submission of any such statement.".

•S 24 is
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1 SEC. 4. MEMBERS OF CONGRESS.

2 Section 591(c) of title 28, United States Code, is

3 amended

—

4 (1) by redesignating paragraphs (1) and (2) as

5 subparagraphs (A) and (B), respectively;

6 (2) by designating the text as paragraph (1)

7 and inserting at the beginning of the text the follow-

8 ing: "(1) IN GENERAL.—"; and

9 (3) by adding at the end the following new

10 paragraph:

11 "(2) Members of congress.—When the At-

12 torney General determines that it would be in the

13 public interest, the Attorney General may conduct a

14 preliminary investigation in accordance with section

15 592 if the Attorney General receives information

16 sufficient to constitute grounds to investigate wheth-

17 er a Member of Congress may have violated any

18 Federal criminal law other than a violation classified

19 as a Class B or C misdemeanor or an infraction.".

20 SEC. 5. EFFECTIVE DATE.

21 The amendments made by this Act shall become ef-

22 fective on the date of enactment of this Act.

O
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Administrative Office of the United States Courts
Washington, DC, June 14, 1993

Hon. Carl M. Levin
U.S. Senate, Washington, DC.

Dear Senator Levin: Thank you for permitting me to submit the enclosed state-

ment on S. 24, the Independent Counsel Reauthorization Act of 1993.

As you are aware, neither I nor the Judicial Conference take any position on the

basic thrust of S. 24; we are solely concerned with finding a more appropriate and
viable mechanism for administrative support to the independent counsels than the

Administrative Office of the United States Courts. Committee staff have expressed

an interest in improving the legislation in that regard, and have invited additional

comments and revisions from us. We remain hopeful that this matter will be re-

solved favorably.

If we may be of further assistance to your staff in seeking alternative means of

providing administrative support to the independent counsels, or if they have any
questions or require any additional information from us, please let me know.

Sincerely,
L. Ralph Mecham,

Director.

Enclosure

Prepared Statement of L. Ralph Mecham

Thank you for permitting me to submit this statement on S. 24, the Independent

Counsel Reauthorization Act of 1993. I am the Director of the Administrative Office

of the United States Courts, in which position I also serve as Secretary of the Judi-

cial Conference of the United States. The Conference is the body within the Judicial

Branch of the Federal government that sets policy for the governance of the Judici-

ary, excluding anything related to determination of individual cases, which is left

to the judges themselves. This statement presents the views of the Judicial Con-

ference of the United States and of the Administrative Office on a portion of the

legislation.

The Judicial Conference consists of 27 members with the Chief Justice of the

United States as its presiding officer. The other members are the 13 chief circuit

judges who cover the entire country, 12 district judges from each of the geographical

circuits, and the Chief Judge of the Court of International Trade.

Neither I nor the Conference take any position on the basic thrust of S. 24. It

is not our role to evaluate the need or lack of need to reauthorize the Office of Inde-

pendent Counsel and we make no comment on that basic issue. Our sole interest

and concern with the legislation is limited to Section 3(a) (2) and (3) of the bill,

which in its key part provides "The Administrative Office of the United States

Courts shall provide administrative support and guidance to each independent coun-

sel." In essence, this bill would task an entity within the Judicial Branch of govern-

ment to support an entity—the Independent Counsel—that has a prosecutorial func-

tion. The Judicial Conference has concluded, and I concur, that this is an inappro-

priate function for the Administrative Office to perform, and we respectfully request

that you delete us from the bill.

The Administrative Office is the support entity for the Judicial Branch (except for

the Supreme Court) that basically provides support services needed by the Branch,

including support of 25 committees of the Judicial Conference as well as the Con-

ference itself. As a part of the Judicial Branch of government, the Administrative

Office historically, with only one exception that I am aware of, has performed sup-

port functions for and within the Judicial Branch.
As I am sure the Committee is aware, the Administrative Office, on a voluntary

basis, has provided administrative support to Independent Counsels for several

years. This was carried out under an agreement between subordinates of my prede-

cessor and the Justice Department. I am sure this agreement was entered into in

an effort to accommodate the Justice Department and provide a temporary service.

However, in practice, it has not worked well at all, especially in recent years.

The Administrative Office is caught in a "Catch 22" position. First, we have no
authority whatsoever to enforce compliance with Federal laws and Executive Branch
regulations as they apply to Independent Counsels on such matters as payment for

hotel accommodations, per diem, first-class travel, contract laws, personnel regula-

tions, accounting procedures, and an array of other regulatory requirements. Yet,
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the first audit report of the General Accounting Office on the Independent Counsel

program criticized the Administrative Office for not enforcing the laws and regula-

tions, even though we have no lawful power to enforce them.
We have taken a series of steps to correct the administrative deficiencies cited by

GAO. But the fundamental problem is that the Independent Counsels are not an-

swerable to the Administrative Office and cannot be compelled to follow any guid-

ance we might give them. Yet, we are expected to issue checks and to keep the bal-

ances and the Independent Counsels are completely free to ignore any questions

that we might raise.

We are concerned that the proposal to involve a Judicial Branch entity, the Ad-
ministrative Office, in a typically Executive Branch function, prosecutions, at the

very least rubs up against traditional notions of separation of powers between the

branches. It is not my role to rule on the constitutionality of the proposal, but it

is my duty to bring to this Committee's attention what appears to be a substantial

augmentation to the traditional role of the Administrative Office. This issue has

been raised with the Judicial Conference, whose Executive Committee—which acts

on behalf of the Conference between sessions—strongly opposed this proposed role

for the Administrative Office. The resolution, unanimously adopted by the Executive

Committee, reads:

RESOLVED: that the mission of the Administrative Office of the United
States Courts and its component units is incompatible with responsibilities

for, or activities in support of prosecutorial functions of government such

as those of Independent Counsels, and that any such prosecutorial entity

that currently exists, or that is created by the Congress, should not rely on

the Administrative Office or any of its component parts for administrative

functions, policy guidance, review or any other ongoing or intermittent sup-

port.

In addition to the possible constitutional issues raised by Section 3(a) (2) and (3),

there are several serious administrative difficulties with the Administrative Office's

providing support to the Independent Counsels. First, statutes, regulations, policies

and procedures of the Executive Branch differ in significant ways from those of the

Judicial Branch. Our staff are not experts on Executive Branch regulations and it

is costly to require them to be trained to apply two sets of laws and regulations.

Second, the Administrative Office has no means of enforcing compliance with the

applicable regulations. It cannot supervise, regulate, or compel compliance with law

and regulations by the Independent Counsels. Finally, even if the legislation is re-

vised to place more responsibility and accountability with the Office of the Inde-

pendent Counsel itself, there is no way, short of establishing an ongoing, independ-

ent support unit, to build in the needed internal controls within each Office of Inde-

pendent Counsel.

We recognize that the Office of Independent Counsel is a constitutional anomaly,

ill-suited to report in the usual fashion to any of the three branches of government.

Because of this, you may wish to consider creating a small independent agency or

office to service the Independent Counsels. Alternatively, the legislation could pro-

vide for the rendering of administrative support services through GAO, or through

GSA's External Services Program.
However, if the Committee determines that administrative support to Independ-

ent Counsels must reside in the Judicial Branch, I urge your serious consideration

of the proposal of the Honorable Abner J. Mikva, Chief Judge of the United States

Court of Appeals for the District of Columbia Circuit. Judge Mikva proposes the Of-

fice of the Clerk of Court of the Court of Appeals for the District of Columbia Circuit

as an alternative site to the Administrative Office. This substitution, although leav-

ing the administrative support in the judiciary, would (1) collocate the appointing

authority and support functions in the Court of Appeals; (2) create enough distance

between the actual administrative support of the Independent Counsels and the Ad-
ministrative Office to substantially reduce the judiciary's constitutional and political

concerns; and (3) ensure professional management of the administrative matters by

the Court's top manager, the clerk. We have observed what appears to be a natural

inclination by Independent Counsels, who are after all litigators, to turn toward the

Court that appointed them, and I believe this would make satisfying the responsibil-

ity to provide support, and guidance particularly, more attainable.

In summary, the Judicial Conference and the Administrative Office remain op-

posed to this one aspect of the proposed legislation. Aside from the problem of inter-
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mingling prosecutorial and judicial support functions, our concern is that the Ad-
ministrative Office's primary mission to serve the Judiciary is compromised by being
placed between competing or conflicting entities of the two political branches of gov-
ernment. The Administrative Office's role to serve the Judicial Branch should not
be diminished or diverted. It is this concern, particularly, that has led us to propose
the appointing court as an alternative to the Administrative Office for the adminis-
trative support functions. The court is by nature a largely self-contained organiza-
tion, governed by judicial officers.

Thank you again for the opportunity to express my views and the views of the
Judicial Conference of the United States.

L. RALPH Mecham, Director
Administrative Office of the United States Courts

o
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